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LETTER FROM THE PRESIDENT OF THE FLORIDA STATE BAR ASSOCIATION 
WITH REFERENCE TO CONFERENCE OF DELEGATES AND ANNUAL CONVENTION 


TO THE MEMBERS OF THE FLORIDA STATE BAR ASSOCIATION: 


The Conference of Delegates of Local Bar Associations will meet at Hollywood Beach Hotel, Hollywood, 
Florida, on April 7th, 1932. The Twenty-fifth Annual Convention will meet at the same place on Friday, April 
8th, and Saturday, April 9th. The full program is being printed in the March issue of the Law Journal. May 
I take this opportunity of urging every member of the Association to be present at these meetings. 


The Conference of Delegates has developed into a strong, effective, working organization. Through 
the efforts of the Special Committee of the Association and the Conference of Delegates in 1930 and 1931, 
the Association was able to present to the Legislature the 1931 Chancery Practice Act which is now the law in 
this State. Another committee has been, for the last year, working on a revision of the.statutes relative to 
Probate Practice. At the meeting of the Conference to be held in Hollywood, each of the members of this 
committee will take part in discussing the progress that has been made upon this work and will ask for the 
suggestions and criticisms of the conference. Each Circuit Judge and County Judge in the State has been:in- 
vited to be present. It will be especially helpful if delegates to the conference will collect. such suggestions in 
‘connection with probate practice as seem to them important and bring the same to the conference and be pre- 
pared to take part in the discussion. This discussion will occupy the morning of April 7th. On the same after- 
‘noon the conference will hear a report from George P. Garrett of Orlando, on the subject of Florida Annotations 
of the American Law Institute “Restatement of the Law”. This is a matter which Mr. Garrett has carefully 
studied and his report will be especially interesting. The remainder of the afternoon will be taken up with 
consideration of the practical effect of the 1931 Chancery Act. This discussion will be led by Judge C.:E. 
Chillingworth of West Palm Beach; Martin Caraballo, of Tampa, and Luther Mershon, of Miami. All members 
present at the conference will be urged to take part in the discussion and give their views as to whether the 
Chancery Practice Act has had the desired effect in simplifying and expediting equity cases. 

The Twenty-fifth Annual Convention of the Florida State Bar Association will nities place on April 8th 
and 9th. The Annual Convention of the Florida Department of the American Legion will take place in Miami 


on the same days. Our program has been so arranged that members of the Bar can take part in both con- 
ventions if they so desire. 


On Friday morning after the customary address of welcome, we will take care of such routine busi- 
ness as ordinarily comes before the session and the morning session will be concluded with an address by Pro- 
fessor John E. Tracy of the University of Michigan. Professor Tracy is the author of “Tracy on Corporate 


Foreclosures” and is one of the leading authorities in this country on the law of corporations. Every member 
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of the Association is urged to hear this address. There will be no formal session of the convention on Friday 
afternoon so that members of the Association will have every opportunity to enjoy themselves in such man- 
ner as they determine. There will be a golf tournament and other events at Hollywood. At Miami the Ameri- 
can Legion will have its delegates dinner at 1:30 P. M. and the American Legion Parade the same afternoon. 
On Friday night there will be more entertainment at Hollywood Beach for the Bar Association. 


On Saturday we will hear addresses by Hon. Rivers Buford, Chief Justice of the Supreme Court of Flor- 
ida; Hon. George B. Logan, Chairman of the American Bar Association Aeronautical Law Committee, and 
Hon. Guy A. Thompson, President of the American Bar Association. The business session will conclude with 


the election of officers for the ensuing year. On Saturday night at 8 o’clock P. M. the annual banquet will take 
place at Hollywood Beach Hotel. 


The attention of the members of the association is specially directed to the program of entertainment 
which has been arranged. By all means come to the meeting and bring your wife with you. Don’t forget your 
golf sticks and bathing suits. The Committee of the Broward County Bar Association has arranged the finest 
entertainment program that the State Bar Association has ever had and I assure you that it will be your own 
fault if you do not thoroughly enjoy the convention. 


Please write Hollywood Beach Hotel, Hollywood, Florida, for room reservations as early as possible as 
we are expecting a big crowd. The Hotel has given us a special rate of $6.00 per day per person, American 
Plan. If you are registered at the Hotel you can attend the banquet without additional charge. These rates 
are the most favorable which we have ever had at any convention. There will be no registration fee and no 
other charge of any kind whatsoever. I do not think that you can afford to miss being present. 


If it so happens that you have been a member of the Association and your name does not appear on the 
rolls, please write immediately to Mr. Ed R. Bentley, Secretary of the Association at Lakeland, send in your 
back dues and the Executive Council will see that you are reinstated to the privileges of membership before 
the meeting. Only those members who are paid up are entitled to vote as members of the Association. 


Hoping to see you at Hollywood, I am 
Sincerely yours, 


JOHN C. COOPER, JR. 
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Hollywood Beach Hotel 


Hollywood, Florida 
PROGRAM 


April 7th, 1932 
Conference of Delegates 
Local Bar Associations 
THURSDAY, APRIL 7th 
Morning 


Conference of Delegates of Lecal Bar 
Associations. 


Discussion of proposed new Statute 
covering Probate Practice and Proce- 
dure led by members of the Committee 
consisting of: W. H. Rogers, Jackson- 
ville, Florida, Chairman; Judge A. J. 
Rose, Miami, Florida; Frank Wideman, 
West Palm Beach, Florida; C. C. Copp, 
Jacksonville, Florida, and Warren L. 
Jones, Jacksonville, Florida. 


Afternoon 


Florida Annotations for American Law 
Institute Publications. 


Discussion led by Geo. P. Garrett, Or- 


- lando, Florida. 


Practical Effects of New 1931 Chancery 
Practice Act. 


Discussion led by: Judge E. C. Chilling- 
worth, West Palm Beach, Florida; Mar- 
tin Carabello, Tampa, Florida, and Lu- 
ther Mershon, Miami, Florida. 


9:30 A. M. 


10:00 A. M. 


11:00 A. M. 


12:00 Noon 


12:00 Noon 


2:30 P. M. 


3:30 P. M. 
4:00 P. M. 


8:00 P. M. 


April 8th and 9th, 1932 
State Bar Association 


FRIDAY, APRIL 8th 
Morning 


Meeting called to Order, by J. C. Coop- 
er, Jr., President. 

Address of Welcome, by L. O. Casey, 
President of the Broward County Bar 
Association. 

Response, by R. A. Henderson, Jr., Past 
President, Florida State Bar Associa- 
tion. 

Annual Address, by President of State 
Bar Association. 

Routine Business. 

Address, by Honorable John E. Tracy, 
Professor of Corporate Law, University 
of Michigan Law School and author of 
“Tracy on Corporate Foreclosures”. 
Selection of Nominating Committee, in 
accordance with recent amendment of 
State Bar Association Constitution. 


SATURDAY, April 8th 
Morning 


Unfinished Business. 
Address—“‘Supreme Court of Florida’, 
by Honorable Rivers Buford, Chief Jus- 
tice of the Supreme Court. 
Address—“Ownership of Air Space and 
the Right of Flight”, by Honorable Geo. 
B. Logan, St. Louis, Mo., Chairman of 
the American Association, and Commit- 
tee on Aeronautical Law. 


Afternoon 


Address, by Honorable Guy A. Thomp- 
son, President, American Bar Associa- 
tion. 


Reports on unfinished business. 


Report of Nominating Committee and 
Annual Election of Officers. 


Annual Banquet. 
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ENTERTAINMENT 


— for — 


Members of State Bar Association 
and Their Wives and Guests 


THURSDAY, APRIL 7th 
“Get Acquainted” Evening 
Dinner. 
Reception for Delegates, Dancing on 
Open-Air Terrace fronting on Ocean. 
FRIDAY, APRIL 8th 
For the Ladies. 
Solarium Sun Bathing and Surf Bath- 
ing. 
Exercises on Beach for men and women. 
Luncheon and Music on Ocean Front 
Boardwalk. 
For men: 
Golf tournament at the beautiful Holly- 
wood Golf and Country Club—five min- 
utes from the Hotel. 
For Ladies: Bridge Tournament. 
Guests may also take one of the follow- 
ing trips: 
Motor trip to Fort Lauderdale and 
Port Everglades. 
Motor trip to Miami Beach, Miami 
and Coral Gables. 
Boat trip to the Jungles of the Ev- 
erglades through beautiful New 
River Waterway. 
Informal Dinner Dance. 
Dancing on the “Deck”. 
For those who do not care to dance 
there will be bridge in the Lounge, or 
ping pong and shuffleboard in the West 
Arcade. 
Buffet Supper on the Beach. 


SATURDAY, APRIL 9th 
Morning 
9:00 A. M. Setting-up Exercises on the Beach. 
For the Ladies: 
Solarium Sun Bathing and Surf Bathing 
or Golf. seme 
Afternoon 
1:00 P. M. Luncheon and Music on Ocean Front 
Boardwalk. 
2:00 P. M. For the Ladies: 
Swimming, beach games and obstacle 
races on the Beach. 


5:00 to 

6:30 P. M. Garden Tea Dance. 
8:90 P. M. Annual Banquet 
11:00 P. M. 


Delivery of cups and prizes to winners. 
Dancing in Lounge. 


Guests may dress for the Beach in their own 
rooms, descend to the ground floor by special elevator, 
and after the swim, return to their private rooms to 
dress, thus eliminating all annoyance and expense of 
bath houses and locker rooms. Wet suits are collected, 
dried and returned to the rooms by special attendants. 

Bathing suits will be furnished complimentary by 
the Hotel. 

The Golf Course will be open to all members and 
their guests at all times. . 


6:30 P. M. 
8:30 P. M. 
Morning: 
12:15 P. M. 
1:00 P. M. 
2:30 P. M. 
| 
| 
| 
| 
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RESOLUTION ON THE DEATH OF 
HONORABLE WILLIAM WALLACE WRIGHT 


WHEREAS, the members of the Volusia County 
Bar Association have suffered a great loss in the re- 
cent death of one of its fellow members, the Honorable 
William Wallace Wright, Judge of the Twenty-Third 
Judicial Circuit of Florida, and, 

WHEREAS, because of the personal association 
and contact with the deceased by the members of this 
association for the past several years as a lawyer, a 
judge, and a fellow citizen, we desire to express our 
bereavement and extend our sympathies to his wife 
and others who were near and dear to him, 
THEREFORE BE IT RESOLVED, that the Vo- 
lusia County Bar Association at its regular meeting 
assembled in Daytona Beach, this the 11th day of 
March, A. D. 1932, pause to pay tribute to the pass- 
ing of Judge William Wallace Wright, a fellow mem- 
ber of this association, whose qualifications as a citi- 
zen are unexcelled, who was always patriotic to his 
country and his state, who joined the “colors” in‘ the 
time of his. country’s need, a great lawyer and im- 
partial and eminent judge, admired and respected by 
all of those of his profession, and loved by all who 
knew him. With a hero’s courage and a martyr’s 
fortitude he awaited the approach of the inevitable 
hour, and even though his sun set at noon, it sank 
amid the prophetic splendors of an eternal dawn. 

BE IT FURTHER RESOLVED, that this resolu- 
tion be given to the wife of the deceased, that a copy 


and that a copy be furnished the Law Journal of the 
Florida State Bar Association. 


Respectfully submitted, . 
GEO. I. FULLERTON, 
Chairman. 
ALFRED A. GREEN, 
T. E. FITZGERALD. 


NEW METHOD OF VOTING 


I again call attention to the new method of voting 
which will be followed this year for the first time fol- 
lowing the amendment to Article 5 of the Constitu- 
tion adopted at the Daytona Beach Convention. The 
new provision is as follows: 


hereof be spread upon the minutes of this association, 
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NEWS OF LOCAL BAR ASSOCIATIONS 


“As early in the annual session as practicable, 
preferably at the conclusion of the first business 
session, the members present from each circuit 
shall convene and elect one of their number a 
member of the Nominating Committee. Such 
Nominating Committee shall thereafter and dur- 
ing said annual meeting convene upon notice, elect 
a chairman and by a majority vote of those pres- 
ent nominate the officers of the Association for 
the ensuing year. Thereafter, the names of such 
nominees shall be placed in nomination before the 
Association for election to their respective offices. 
This shall not prevent the making of additional 
nominations from the floor of the Association.” 
The secretary will, at the close of the first busi- 

ness session, furnish to a representative from each cir- 
cuit a list of the members of the Association eligible 
to vote. The Constitution provides that only those 
paid through 1931 are eligible to participate in the 
business of the Association. 


Sincerely yours, 
ED R. BENTLEY, 


Secretary-Treasurer. 


LOCAL BAR ASSOCIATIONS SHOULD: 
IMMEDIATELY APPOINT THEIR DELEGATES 


All local Bar Associations should immediately ap- 


‘point their delegates-to the Conference of Delegates 


of Local Bar Associations to meet in Hollywood on 
April 7th at 10 o’clock, A. M. The secretary has noti- 
fied all local associations by letter to appoint their 
delegates but only about one-half of them have sent in 
the names of delegates appointed. 

Under the Constitution of the Conference of Dele- 
gates, local associations are allowed two delegates for 
the first fifty members or fraction thereof and one ad- 
ditional delegate for each twenty-five additional mem- 
bers or fraction thereof. The names of these delegates 
properly attested by the secretary of the local associa- 
tion, should be sent to the secretary of the Conference 
in advance of the meeting in Hollywood. 

ED R. BENTLEY, 
Secretary-Treasurer. 
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REMEDIAL AND PROCEDURAL RIGHTS OF MORTGAGEE IN FEDERAL COURTS IN 

TRIANGLE TRANSACTION INVOLVING INTEREST OF MORTGAGOR, HIS GRANTEE 

ASSUMING LIABILITY AND THE MORTGAGE. CONFLICT AND CONCURRENCE 

WITH THE STATE COURT AS TO REMEDY AND PROCEDURE TO ATTAIN THE 
REMEDY. EFFECT OF LAW OF PLACE OF FORUM 


By GATES IVY, of the Tampa Bar. 


This discussion will not be concerned with mere 
repetition of what the Florida Supreme Court has al- 
ready said in reference to the relation of mortgagor, 
his grantee and the mortgagee in cases where the 
principle of interest arises out of the question of re- 
lease of a surety, but we shall take a limited stroll in 
a more original field deemed not to be at this time 
fully explored by judicial decision in this state. Our in- 
quiry will have chief concern with the remedial rights 
of the mortgagee in a Federal court, seeking recourse 
against a grantee receiving a deed from the mortgagor 
and in particular against a grantee who does assume 


the mortgage indebtedness and who receives a deed - 


from the first grantee who did not assume the indebt- 
edness secured by the mortgage. 

An hypothetical case will aid the discussion. Doe 
as mortgagee contemplates recourse in a Federal court 
against Poe who became the grantee in a deed con- 
taining an assumption clause of liability for payment of 
the indebtedness secured by a mortgage given by Roe 
as owner of the lands mortgaged to Doe. Poe purchased 
the lands from Snow who had previously taken title 
from Roe, the original owner, subject to the mortgage 
indebtedness but without assumption. There was no no- 
vation to which the mortgagee was party and no as- 
sent to the contract of assumption by Poe. What are 
the rights and remedies of Doe, the mortgagee, in a 
Federal court sitting in Florida against Poe the in- 
termediate grantee from Snow, also a grantee but 
without assumption? Could Doe as mortgagee in any 
event maintain a suit on the law side of a Federal court 
against a grantee assuming the mortgage indebted- 
ness? How does the law of the place of the forum in- 
fluence this right? Since the suit is to be filed in Flor- 
ida, that state will be the seat or place of the forum in 
the hypothetical case, but since the Federal courts re- 
strict all recourse of a mortgagee against a grantee 
assuming liability to equity jurisdiction and forbid re- 
course at law in the exercise of its original jurisdic- 
tion, will the independence of rule of Federal proced- 
ure and remedy, one or both, yield to that of the state 
court in the state in which the former is sitting? And 
in such case will the rule of state decision govern as 


the place of the forum or will the Federal rule govern 
as the law of the place of the forum? In other words 
which court will be considered as the governing tribunal 
for determination of the law of the place of the forum? 
They both sit in Florida and both are forums exer- 
cising independent jurisdiction. The Conformity Act 
does not apply to Federal equity jurisdiction but it 
may be readily answered that on the equity side the 
Federal rule will yield as to the contractual relation 
of the parties, but not as to the procedure to attain the 
remedy, but what of the law side where the Federal 
court is usually governed by the Conformity Act in 
matters of procedure? Since the selection of the trib- 
unal, that is to say, whether it shall be in equity or at 
law, in which suit will be instituted, pertains not strict- 
ly to procedure but to the remedy, will the Federal 
court be governed as to the remedy, meaning the trib- 
unal—equity or law—by the rule prevailing in the 
state in which it sits? And if, after selection of the 
tribunal, that tribunal should be one in equity in a 
Federal court, will the rule adopted by that court as 
the method of equitable enforcement of a right pre- 
vail in event there should be a difference between the 
method adopted in the state court and that of the Fed- 
eral court? For example, let it be supposed that the 
difference in method between the two courts is this: 
the Federal court has in the independent exercise of 
its equity jurisdiction adopted the method of enforc- 
ing a mortgagee’s right in a proper case on the equity 
side as being that of a creditor who is entitled to sub- 
rogation by substitution to the rights of his mort- 
gagor to all securities and promises held by the latter 
against his grantee and to all of the benefits of the 
mortgagor under his centract with his grantee who has 
assumed and promised to pay a debt for which the 
mortgagor is liable. Under this principle the Federal 
courts have held that knowledge, assent and privity 
of the mortgagee is entirely aside and of no concern. 
He has his right under this principle independent of 
these adjective conditions. And suppose on the other 
hand that the state court has declared a doctrine (of 
course, such has not been done in Florida) that the 
mortgagee may have his recourse in equity on the prin- 


460° 


ciple that the mere act of the mortgagor in conveying 
and of the grantee in assuming supplies the privity in 
the mortgagee and gives him the right to sue in equity, 
or at law for that matter, and such is the rule in some 
state courts, in such state of difference between the two 
courts, what is to be expected of a Federal court 
sitting in equity? We may grant that the rule in the 
state court sanctions the selection of a court of equity 
in such case, at least concurrently, for the mortgagee’s 
recourse or remedy, but the question of method of 
enforcement and the invention of applicable principle 
to accomplish the end still remains unanswered. This 
discussion has to do with these problems and their so- 
lution. It is realized that the article will fall short of its 
aim in proportion as my fellows and the courts may 
hereafter dissent from the conclusions presented, but 
it is also hoped that the discussion will open it to view 
that the subject matter, after all that has been said 
and written in Florida, is still fertile with question- 
marks: 


I. 


Now to the task: the writer conceives the follow- 
ing principles to be those adopted by the Federal courts 
where that tribunal is appealed to: 


Points Presented 


(1) The mortgagee has recourse in a_ Federal 
court of equity only under the principle of subrogation 
or substitution to the rights of his debtor who holds 
securities or a promise to pay the same debt from a 
third party as grantee or intermediate grantee in suc- 
cession of assumption. In such case, the mortgagee is 
entitled to the benefits held by the mortgagor as his 
debtor. The mortgagee’s right is thus confined and the 
principle of suretyship does not enter into such case 
notwithstanding that relation may exist as between the 
mortgagor and a grantee and likewise the question of 
assent or knowledge of the mortgagee is of no concern. 


(2) In the hypothetical case the mortgagor held 
no promise whatsoever from Poe who was a grantee of 
the mortgagor’s immediate grantee who had not as- 
sumed liability but to whom Poe gave his promise of 


the mortgagor. 


(3) There was no privity between Poe and the 
mortgagee and no promise made by the former to 
the latter direct or otherwise with or without a con- 
sideration; there was no novation of the transaction 
under which Poe undertook by promise to the mort- 
gagee for a consideration to pay the debt to the mort- 
gagee. 

(4) Moreover, Snow, the grantor to Poe, made no 
promise to the mortgagor or to the mortgagee and 
hence no privity. ean possibly-be traced: through Snow 
as between the mortgagor. and Poe er the. mortgagee 


assumption. There was no privity between Poe and - 
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and Poe and had there been a direct promise from Pce 
to the mortgagee to pay the debt for a new consider- 
ation by novation, then resort must have been at law. 

(5) Where there has been no direct contract of 
agreement for a new consideration between a grantee 
and the mortgagee for the payment of the mortgaged 
debt by the grantee and the case is purely one in which 
a mortgagor has conveyed the property to another who 
assumes the liability, it is the Federal rule that the 
question of knowledge and assent on the part of the 
mortgagee to that assumption is entirely aside: the 
rule is that the liability of the grantee in such case 
depends solely upon the right of subrogation or substi- 
tution of the mortgagee to the rights and benefits held 
by the mortgagor against the grantee for the payment 
of the same debt and this right is given the mortgagee 
by subrogation in equity independent of whether the 
mortgagee assented to the assumption by the grantee 
or had knowledge of the relation of principal and 
surety assumed as between the mortgagor and his 
grantee or an intermediate grantee in unbroken chain 
of title and assumption. 


II. 
Argumentative Discussion of Points Presented. 


The points of argument therefore lead to the fol- 
lowing principles governing jurisdiction: 

(a) Jurisdiction in equity both in the Florida state 
court and the Federal court rests upon the right of 
subrogation and substitution of the mortgagee to the 
rights of the mortgagor against his grantee or a sub- 
sequent grantee in privity with him and this right in 
turn rests upon the principle that the mortgagor holds 
a security, pledge or promise from the grantee to 
which the mortgagee as creditor of the mortgagor has 
a right of substitution and this right of substitution is 
eutirely independent of whether the mortgagee assent- 
ed to the conveyance to the grantee and his assumption 
or whether the grantee in turn has become a direct 
debtor. 

(b) The Federal court acting within its independ- 
ent jurisdiction does not recognize the right of suit at 
law but the Florida State Court does recognize such 
right. The !aw of the form controls the form of the 
suit and the jurisdiction whether it shall be at law or. 
in equity or both concurrently. It may be that a Fed- 
eral court would recognize the law prevailing in the 
State of Florida as to concurrency of jurisdiction and 
for that reason a suit on the law side of the Federal 
court might be instituted on that principle but this is 
very doubtful since Federal courts have adopted a rule 
as to the jurisdiction. But granting that the Federal 
court would recognize the state rule of concurrency of 
jurisdiction, suit at law in any court can rest upon one 
of only two principles: : 

First: Contracts Made For the Benefit. Of -An- 
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other. But we shall find that neither the Florida state 
court nor the Federal court recognize this principle be- 
~ cause each has held that the contract of the grantee is 
made with the mortgagor and directly for his benefit 
and not for the benefit of the mortgagee. Hence suit 
on the law side could not rest upon this principle in the 
State of Florida or in the Federal court, if the Federal 
court would entertain in any event a suit on the law 
side in Florida in recognition of the law of the place 
of the forum. . 

Second: Both the Federal court and the Flori’a 
state court recognize the principle of novation and ex- 
press assent of the mortgagee of the assumption by a 
grantee, but this situation is accomplished only when 
the mortgagee voluntarily assents and accepts the 
grantee’s assumption which is equivalent to making 
the grantee directly liable by novation to the mort- 
gagee as a principal debtor and accordingly, the gran- 
tee thus becomes a co-debtor and co-principal with the 
mortgagor to the mortgagee in such case and the mort- 
gagor remains a principal unless released by novation 
and express acceptance of the grantee alone. Of course, 
for purposes of release on the principle of suretyship 
when the mortgagee knows of the assumption and as- 
sents to it, he must respect the suretyship relation 
between the grantee and the mortgagor, but this prin- 
ciple is entirely apart from the principle of legal lia- 
bility and jurisdiction when the question of procedure 
and enforcement of that liability by the mortgagee 
against the grantee is of concern. So then, as we shall 
understand from a review of the case of Slottow vs. 
Hull Inv. Co., 129 So. 577 (Fla.) and the case of Keller 
vs. Ashford, 133 U. S. 610-626 (33 Law Ed. 667) the 
liability of the grantee at law could only rest upon a 
situation in which the grantee becomes directly liable 
to the mortgagee by reason of the latter’s knowledge 
and acceptance of the grantee’s obligation of assump- 
tion which must be substantially equivalent to a no- 
vation. The mortgagor remains a principle debtor of 
the mortgagee; “His (meaning the mortgagee) rights 
remain unchanged unless by his voluntary agrement 
or by his dealings with the grantee the mortgagee in 
effect accepts the grantee alone as the principal debt- 
or or estops himself to further assert a personal lia- 
bility against the mortgagor.” “The sale of the mort- 
gaged property is a transaction between the mort- 
gagor and the vendee solely for their advantage.” and 
it seems that this agreement and assent of the mort- 
gagee to the assumption by the grantee must be made 
at the time of the execution and delivery of the deed 
containing the clause of assumption in order that the 
same may rest upon a sufficient consideration and ac- 
complish the relation of direct liability on the principle 
of novation. We submit that this is true not only 
because of the announcements of the Florida court in 
Slottow’s case supra but because of the announcements 
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made in the case of Keller vs. Ashford, 133 U. S. 610 
(33 Law Ed. 667 supra). The court in the latter case 
twice makes this statement: “The only object of the 
promise was to benefit him (meaning the mortgagor- 
grantor) and not to benefit the mortgagees or other 
encumbrancers; and they did not know of or assent 
to the promise at the time it was made—”, and again: 
“Ashford is not shown to have had any knowledge of 
the conveyance at the time of its execution—”. While 
we are not safe in saying that the assent or agree- 
ment of the mortgagee must have been made at the 
time of the delivery of the deed containing the assump- 
tion yet in view of the foregoing announcements of 
the Federal Court and statements made in Slottow’s 
case, it may well be concluded that in order to effect a 
direct liability of the grantee to the mortgagee at law, 


_ this assent and acceptance on the part of the mort- 


gagee must be made at the time of the delivery of the 
deed, for otherwise and apart from the announcements 
just referred to the subsequent act of acceptance by the 
mortgagee would probably rest upon no valid consider- 
ation. The principle must be founded upon that akin to 
it in solving the relation of parties in a case of nova- 
tion, for in the latter case, the agreement must be 
one of a triangle: the creditor accepts the third party 
and in that consideration and on the promise of the 
said party to pay, the creditor discharges the original 
debtor, in which case the act of the three composes 
the transaction from which the consideration arises. In 
a case where the mortgagee seeks to enforce direct lia- 
bility against the grantee, under a like principle it 
would seem that in order to alter the relation of the 
parties, the consideration must have moved at the 
time of the original transaction and as to which the 
mortgagee must have been a party; this must be true 
if consistency with long established principles of con- 
tract relation is to be preserved and to avoid the arbi- 
trary displacement of juridical logic upon which has 
been so long built the principles of contract liability. 
The circumstance that the grantee has made a con- 
tract for the benefit of the mortgagor and given him 
his promise would furnish no consideration as between 
the grantee and the mortgagee where the latter subse- 
quently learns of the assumption contract and decides 
to accept it or avail himself of it; it would test the 
tensile structure of reason to say that in such case 
the grantee’s promise to the mortgagor which was 
made for the latter’s benefit, could stand as a con- 
tinuing offer to the mortgagee and for his subsequent 
acceptance at his election when both the Florida court 
and the Federal Supreme Court have held that the 
promise is not made or offered to the mortgagee but 
is made solely for the benefit of and to the mortgagor; 
hence it could not possibly be a continuing offer to 
the mortgagee, it may well be reasoned. So then, an 


action at law by the mortgagee against the grantee 
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must rest solely upon a contract of direct liability of 
the grantee to the mortgagee upon the latter’s accept- 
ance of the assumption contract and promise of the 
grantee as made to the grantor in a situation that sub- 
stantially amounts to novation, resulting in direct lia- 
bility to the mortgagee; jurisdiction at law can not 
rest upon the principle of contract made for the bene- 
fit of another, either in Florida or in the Federal courts 
-because both hold that the contract of assumption is 
made, not for the benefit of the mortgagee, but for 
that of the mortgagor. So that, granting a Federal 
court would yield its independence of rule in the mat- 
ter and accept that prevailing in Florida, the place of 
- the forum, as to the right of suit at law in such case, 
then, both in the Federal Court and in the Florida 
state court at law, the right of the mortgagee to sue 
the grantee must res upon the principle just discussed 
under this sub-section numbered “Second”; that is to 
say, in a case where the facts are that the mortgagee 
has expressly accepted the contract of assumption 
made by the grantee with the mortgagor or given his 
assent thereto in no uncertain terms or conduct of deal- 
ing in a manner substantially equivalent to a novation. 
Mere kncwledge on the part of the mortgagee will be 
insufficient to accomplish the result. This statement 
is the digested result of what is said by the Highest 
Court in this land. See Keller vs. Ashford, post here- 
in. While we submit that such is also the rule in Flor- 
ida in view of the announcements of the Supreme 
Court of that state, yet the circumstances that must 
create the novation or direct liability, the time when 
the consideration must move in cases involving suits 
at law instituted by a mortgagee against a grantee 
have not been fully and satisfactorily defined and 
made to consist with the position that court has taken 
as to the party for whose benefit the contract of as- 
sumption was made in the first instance. May we not 
lend our aid to the Florida Supreme Court hereafter 
in an endeavor to line up all other principles concerned 
in a manner to consist with the position already taken 
by it alongside the Federal court? Or shall we invite 
the Court of Last Resort in our state to sit with that 
school of state courts which, seemingly out of utter 
mental indolence to find the source of reason, simply 
announce the law to be that when a mortgagor makes 
a contract with his grantee, that very circumstance 
alone creates the privity necessary to the mortgagee; 
that the privity arises as matter of law and the mort- 
gagee may sue the grantee direct on the latter’s as- 
sumption of liability, and this irrespective of previous 
assent of the mortgagor, irrespective of any further 
consideration or when it arose and independent of all 
principles belonging to the structure of contract liabili- 
ty? Would it not be more consistent if we would agree 
with the statement of Mr. Justice Gray, who, in writ- 
ing the opinion in the case of Union Mutual Life Ins. 
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Co. vs. Hanford, 148 U. S. 187-192 (36 Law Ed. 118), 
and referring approvingly to the established doctrine 
in that court to the effect that the grantee’s contract 
of assumption is made for the benefit of the mort- 
gagor, not the mortgagee, said: ‘“—there might be dif- 
fficulty in the way of holding that a person who was 
under no direct liability to the mortgagee was his prin- 
cipal debtor, and that the only person who was direct- 
ly liable to him was chargeable as a surety only, and 
consequently that the mortgagee, by giving time to the 
person not directly and primarily liable to him would 
discharge the only person who was thus liable’? Mr. 
Justice Gray had a purpose to impress the folly of 
reason or lack of reason underlying the mere fiction 
adopted by many courts and that even where the ques- 
tion of release of a surety is involved, rather than ¢i- 
rect liability by suit at the instance of the mortgagee, 
assent of the mortgagee or at least knowledge would 
be essential in order to compel his respect for the re- 
lation of surety and principal as between the mort- 
gagor and his grantee. 


In equity, both in the Florida state court and on 
the Federal equity side, the right of the mortgagee 
against the grantee must rest solely upon the principle 
of the right of substitution of the creditor-mortgagee 
to the rights of his mortgagor held by him against a 
third party, the grantee. In this connection, we again 
emphasize that the case in question is different from 
that in which the mortgagor seeks release from liabili- 
ty on the principle of estoppel and release of a surety. 
In that case, any transaction or dealing by the mort- 
gagee with one of the grantees who has assumed lia- 
bility will release the mortgagor even though that 
dealing or transaction with the grantee expresses an 
assent by the mortgagee occurring subsequent to the 
deed containing the assumption and wherever the sub- 
sequent act of the mortgagee enters into question in 
the reported cases, it will be apparent that the ques- 
tion of release of fthe mortgagor alone was under re- 
view and not the question of liability of the grantee 
to the mortgagee in a suit direct by the latter against 
the former. However, at times the proper distinction 
in the two situations has not been preserved in the 
language of some of the courts and this circumstance 
has led to erroneous doctrinal announcement. 


We have said that on the Federal equity side and 
in the courts of equity of the state of Florida the 
remedy in the case concerned is by subrogation which 
is an equitable principle and enforceable solely in 
equity. If the mortgagor were a contractual surety to 
the mortgagee in a case in which the mortgagor’s 
grantee assumes the indebtedness secured by the mort- 
gage, then any question as to assent or knowledge of 
the mortgagee of the assumption would be aside be- 
cause the right of subrogation in such case does not 


i 
; 

: 
> 

} 

4 

H 

| 

i 

{ 

ae 

- 

q 

if 

| 

} 

| 

: 


FLORIDA STATE BAR ASSGCIATION LAW JOURNAL 463 | 


depend on previous acceptance, consent, knowledge or 
other privity. 

- The right is one as of course in equity; a right 
of the principal to have the benefit of securities, 
pledges and promises held by the surety and the right 
to enforce them. 

But the mortgagor is not a contractual surety to 
the mortgagee; rather, the mortgagor remains a prin- 
cipal as does the grantee and both are liable as such 
until that relation is changed by contract or novation 
and the mortgagor never in fact becomes a surety for 
the payment of the debt as to the mortgagee except in 
that way; the mortgagor does become surety as be- 
tween himself and his grantee and intermediate gran- 
tees in an unbroken chain of assumption, but the mere 
assumption by the grantee does not make the mort- 
gagor a surety as to the mortgagee unless he express- 
ly accepts the relation and in effect releases the mort- 
gagor as a principal and retains him as a surety. It 
is believed that in result this is the Federal rule. 
Where there is no express acceptance and release of 
the mortgagor as principal, retaining him merely as 
a debtor, then it is believed that under the Federal 
rule there can never be a real suretyship as to the 
mortgagee; but when the mortgagee has knowledge 
and gives consent, express or implied, he must respect 
the surety relation existing between the mortgagor 
and his grantee. The rule extends no further. 

The remedy in any event under the Federal rule 
is by subrogation in equity, and in order to have sub- 
rogation the mortgagor, who is directly indebted to 
the mortgagee, must hold the promise of a grantee to 
pay the indebtedness. 

There can never in any event be a suretyship re- 
lation of the mortgagor to any of the grantees unless 
there was a contract of assumption between the mort- 
gagor:'and the grantee or between the former and the 
grantees in unbroken succession maintaining the privi- 
ty with the mortgagor uninterrupted. An agreement 
between the grantee or grantees with the mortgagee 
direct as to an assumption would result in a mere 
promise as co-principal with the mortgagor to pay the 
debt to the mortgagee and, moreover, a bare promise 
to the mortgagee made by one of the grantees subse- 
quent to his purchase would be without consideration, 
and if it rested on a consideration, in such case subro- 
gation could not be invoked and therefore equity would 
be without jurisdiction. A suit at law on the inde- 
pendent promise, where it rested on a new considera- 
tion of some sort, would be the sole remedy. It is 
the promise to the mortgagor by assumption in the 
deed or otherwise at the time of its delivery which 
creates the relation of surety of the mortgagor as be- 
tween the latter and a grantee; the assent of the mort- 
gagee at the time of delivery of the deed creates the 
obligation of the mortgagee. to respect that relation 


existing between the mortgagor and the grantee or 
grantees in a chain of unbroken succession, that is to 
say, the relation of the grantee as principal and the 
mortgagor as surety existing as between themselves. 
Even though Poe contracted with Snow, the first 
grantee, to assume the mortgage, yet under the i‘ed- 
eral rule the mortgagee’s recourse in equity against 
a grantee assuming the mortgage debt must rest on 
his right as creditor to be substituted to the rights of 
his debtor who holds a security or promise to pay the 
same debt and the question of suretyship, so far as 
the mortgagee is concerned with recourse for payment, 
is entirely aside. In the case versus Poe, the mort- 


gagor-grantor held no security or promise from Snow, . 


Poe’s grantor and purchaser from the mortgagor, nor 
any promise from Poe, a subsequent grantee. Hence, 
there can be no possible recourse in a Federal court 
by the mortgagee against Poe, the last grantee, either 
at law or equity. As we have said hereinabove, it is 
doubtful that suits could be maintained at law in any 
event in a Federal court acting in its original jurisdic- 
tion or by removal of a suit first brought in a State 
court, merely because the rule of concurrence cf juris- 
diction in law and equity prevails in Florida, and sub- 
rogation by substitution must fail as a recourse against 
Poe by the mortgagee because Poe made no promise to 
the mortgagor as a consideration for the deed to him 
to which the mortgagee may be substituted; nor will 
Poe’s promise to Snow, a preceding grantee be of avail 
to the mortgagee because Snow was not under obliga- 
tion to the mortgagee as a basis for any right of the 
mortgagee to subject a debtor’s security for the same 
debt; nor did Poe make any promise direct to the 
mortgagee as a consideration for his deed, and if he 


had done so, such would have been without considera- - 


tion and had there been a new consideration passing 
from the mortgagee to Poe, the recourse must have 
been at law in a state court for the Federal court has 
no jurisdiction of such a suit it is held by the Federal 
authorities unless jurisdiction would be entertained 
because of the rule prevailing in the state courts of 
Florida as the law of the place of the forum. 
Distinction must be observed between the object 
sought in Poe’s case where recourse for payment is 
sought by the mortgagee and the remedy therefor and 
a case in which it is sought to establish a release as 
we have before observed. In the latter case, the mort- 
gagor-grantor is released from personal liability when 
he conveys to one who assumes the indebtedness, and 
the mortgagee thereafter extends the time of pay- 
ment or discharges the original grantee or an inter- 
mediate grantee who has assumed liability, first con- 
ditioned that the mortgagee has assented to the as- 
sumption and has knowledge of the relation. In such 


case the mortgagee, by his assent, brings himself into - 
the relation existing between the mortgagor and the . 
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grantee or grantees and he must respect it and is 
bound by the rule of release of a surety or by estop- 
pel, because in such case the mortgagor becomes the 
surety and the grantee becomes the principal, liable 
as such for payment of the indebtedness as between 
the latter two. The rule of release of a surety in so 
far as the mortgagee is concerned rests upon a prin- 
ciple in the nature of estoppel to deny the suretyship 
which was created as between the mortgagor and the 
grantee who were in privity and when the mortgagee 
assents to that relation as between the mortgagor and 
grantee, he must respect it and refrain from any act 
which would ordinarily release a surety becoming such 
directly with him by contract or agreement. This 
principle has no application to the hypothetical case 
against Poe, the second or intermediate grantee. 


AUTHORITIES EXAMINED AND CITED 


A.—Assumption and Obligation of the Grantee to 
the Mortgagor.—A grantee’s assumption, where he re- 
ceives a deed from the mortgagor, is an obligation 
from the grantee direct to the mortgagor and not to 
the mortgagee. As to the latter party, the arrange- 
ment between the mortgagor and a grantee is res inter 
alios acta and the mortgagee is not a party and the 
arrangement does not alter the relation of the mort- 
gagee to the mortgagor unless he voluntarily accepts 
the assumed obligation of the grantee at the time the 
deed containing the assumption is made. 

That the assumption obligation is one direct to 
the mortgagor see Slottow vs. Hull Inv. Co., 129 So. 
577 (Fla.), especially text in last paragraph, second 
column, page 579. It is there said that ‘The mort- 
gagee may sue the mortgagor alone or may accept the 
grantee’s assumption of the debt and may bring his 
action against the latter”; so that in Florida suit at 
law may be maintained against the grantee but only 
under the above circumstance. However, the mort- 
gagor does not cease to remain a principal debtor of 
the mortgagee unless he accepts the grantee as his 
sole debtor, thereby releasing the mortgagor as one of 
the principals, and in order that he may accept the 
grantee alone, in the language of the Florida court 
“His rights remain unchanged unless by his voluntary 
agreement or by his dealings with the grantee, the 
mortgagee in effect accepts the grantee alone as the 
principal debtor or estops himself to further assert a 
personal liability against the mortgagor.” See text 
579, sec. column, last paragraph, case cited supra. 
The Florida court in the above cited decision, text 
page 580, first paragraph, makes the further an- 
nouncement: “The sale of the mortgaged property is 
a transaction wholly between the mortgagor and his 
vendee, solely for their advantage.” To the same ef- 
fect, see the New York cases cited in 78 Am. Dec. 
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page 77 and 89. To the same effect, the Supreme 
Court of the United States in the case of Keller vs. 
Ashford, 133 U. S. 610-626 (83 Law Ed. 667, text 672, 
first paragraph, sec. column) has made this announce- 
ment: “Where a debt already exists from one person 
to another, a promise by a third person to pay such 
debt being primarily for the benefit of the original 
debtor and to relieve him from liability to pay it (there 
being no novation) he has a right of action against 
the promisor for his own indemnity; and if the orig- 
inal creditor can also sue, the promisor would be liable 
to two separate actions, and therefore the rule is that 
the original creditor can not sue. His case is not an 
exception from the general rule that privity of con- 
tract is required.” So from this case, we see that the 
Federal rule agrees with the Florida rule as to the ob- 
ligation of the grantee being confined to the mort- 
gagor-grantor unless the mortgagee at the time the 
deed is made voluntarily accepts the grantee’s as- 
sumption or thereafter deals with the grantee in a 
manner to estop the mortgagee from claiming want of 
recognition of the mortgagor as the surety of the 
grantee. Of course, the mortgagor never becomes a 
surety to the mortgagee, but by estoppel he must re- 
spect the relation of suretyship of the mortgagor to 
the grantee. 
To the same effect, see the case of Union Mutual 
Life Ins. Co. vs. Hanford, et al, 143 U. S. page 187-192 
(36 Law Ed. 118, text last paragraph, first col. page 
120) where the following announcement is made: “By 
the settled law of this court the grantee is not direct- 
ly liable to the mortgagee at law or in equity; and the 
only remedy of the mortgagee against the grantee is 
by bill in equity in the right of the mortgagor and 
grantor by virtue of the right in equity of a creditor 
to avail himself of any security which his debtor holds 
from a third person for the payment of the debt.” 
Again, it is said by the United States Supreme 
Court: “It cannot, we think, be reasonably claimed 
that a debtor is converted into a surety by his credi- 
tor’s acceptance of an additional promise from a third 
person to pay the debt due him by his debtor. There 


_ is no element of suretyship in such a contract, unless 


it be that the additional debtor might be regarded as 
surety for the original debtor. The relation between 
the creditor and the original debtor is not changed by 
such an arrangement.” Cucullu vs. Hernandez, et al, © 
13 Otto 105-117 (26 Law Ed. 322). While as stated, 
we are not concerned in this discussion with surety- - 
ship and the release of a surety, it is clear that the 
Supreme Court of the United States by this case held 
to the doctrine that when the mortgagee expressly ac- 
cepts the grantee’s assumption, the latter simply be- 
comes directly liable to the mortgagee, for which the 
mortgagee would have recourse at law alone; no prin- 
ciple of equity inheres in such a transaction and, more- 
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over, it will be of interest to note that the Court in 
question also held that the acceptance of the grantee’s 
assumption does not make the grantee a surety to the 
mortgagee, but if alteration in relation results, the 
grantee might thereby become a surety to the mort- 
gagor. This latter announcement would seem to be at 
variance with later announcements of that court, but 
this circumstance is restricted to the latter statement 
only. 

So it is manifest both from the Florida and United 
States Supreme Court decisions that because of a mere 
conveyance from the mortgagor to a grantee who as- 
sumes the mortgage liability, the mortgagee in no wise 
becomes a party or suffers any alteration in the di- 
rect obligation of the mortgagor to him as debtor and 
no one can change this situation except the mortgagee 
who either expressly accepts the grantee or deals with 
him by express contract for a consideration and there- 
by releases the mortgagor, in which event the grantee 
becomes directly liable to the mortgagee by suit at law 
alone. 

B.—The Law of the Place of the Forum Controls 
the Contractual Relation and Tribunal for a Remedy. 
The Rule of the Tribunal Controls the Procedure and 
Method of Securing the Remedy.—While the law of 
the place of suit determines the remedy and forum, 
yet when the approved forum is chosen, then the proce- 
dure and method of securing that remedy will be de- 
termined by the rules in force in the particular tri- 
bunal. It is a further principle that a Federal court 
of equity will not be controlled in its equity jurisdic- 
tion by State laws or statutes limiting either jurisdic- 
tion or the tribunal in which the remedy may be 
sought. In the case of Union Mutual Life Ins. Co. vs. 
Hanford, 36 Law Ed. p. 118, text top 2nd col. p. 120, 
this statement is made: “The question whether the 
remedy of the mortgagee against the grantee is at law 
and in his own right or in equity and in the right of 
the mortgagor only is, as was adjudged in Willard vs. 
Wood above cited (Willard vs. Wood, 135 U. S. 309. 
34 Law Ed. 210) to be determined. by the law of the 
place where the suit is brought.” So from this state- 
ment it is clear that when the tribunal is chosen and 
especially when that tribunal is a Federal court. of 
equity, the remedy of the mortgagee is in the right of 
the mortgagor, and this right in that court must be 
the right of substitution of a creditor to all of the 
rights, securities and promises held by his debtor from 
a third party as an assurance for the payment of the 
same debt where the equity side is appealed to. See 
Keller vs. Ashford, 133 U. S. 610-626 (33 Law Ed. 
667). 

When the remedy is chosen and the tribunal se- 
lected, then if it be a Federal court of equity, equitable 
principles and matters of procedure are exclusively ap- 
plied and pursued according to the methods, practice 


and usages of that court independent of such as may 
prevail in a state court of equity. The plaintiff hav- 
ing chosen a Federal equity tribunal, that tribunal will 
administer to the parties their equitable rights accord- 
ing to its own methods and procedure and will apply 
in its own way the equitable principles adopted by 
that court in this way: “In equity a creditor may have 
the benefit of all collateral obligations for the pay- 
ment of the debt which a person standing in the situa- 
tion of a surety for others holds for his indemnity. 
The mortgagor is a surety for his grantee. It is in 
the application of this principle that decrees for de- 
ficiency in foreclosure suits have been made against 
subsequent purchasers who have assumed the pay- 
ment of the mortgage debt and thereby become prin- 
cipal debtors as between themselves and their gran- 
tors.” See Keller vs. Ashford, 133 U. S. 610-626 (33 
Law Ed. 667, text 673, second paragraph second 
column. 

Again quoting from this decision: ‘The doctrine 
of the right of a creditor to the benefit of all securi- 
ties given by the principal to the surety for the pay- 
ment of the debt does not rest upon any liability of 
the principal to the creditor or upon any peculiar re- 
lation of the surety towards the creditor, but upon 
the ground that the surety, being the creditor’s debtor 
and in fact occupying the relation of surety to another 
person, has received from that person an obligation or 
security for the payment of the debt which a court of 
equity will therefore compel to be applied to that pur- 
pose at the suit of the creditor. Where the person ul- 
timately held liable is himself a debtor of the creditor, 
the relief awarded has no reference to that fact, but is 
grounded wholly on the right of the creditor to avail 
himself of the right of the surety against the prin- 
cipal. If the person, who is admitted to be the credi- 
tor’s debtor, stands, at the time of receiving the securi- 
ty, in the relation of surety to the person from whom 
he receives it, it is quite immaterial whether that per- 
son is or ever has been a debtor of the principal credi- 
tor or whether the relation of suretyship or the in- 
demnity to the surety existed or was known to the 
creditor when the debt was contracted. In short, if 
one person agrees with another to be primarily liable 
for a debt due from that other to a third person, so 
that as between the parties to the agreement the first 
is the principal and the second the surety, the creditor 
cf such surety is entitled in equity to be substituted 
in his place for the purpose of compelling such prin- 
cipal to pay the debt.” Id. 

_ Again, the same court makes this announcement: 
“The equity on which his (the mortgagee’s) relief de- 
pends is the right of the mortgagor against the vendee 
to which he is permitted to succeed by substituting 
himself in the place of the mortgagor.” See Id page 
673, 4th paragraph, second column. By this case, it 
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is also held that the only object of the promise “was 
to benefit him (the mortgagor) and not to benefit the 
mortgagee—”’. 

And this right of the mortgagee against the 
grantee in certain circumstances “does not result from 
any fixed or vested right in him, arising either from 
the acceptance by the subsequent purchaser of the 
conveyance of the mortgaged premises, or from the 
obligation of the grantee to pay the mortgage debt as 
between himself and grantor.” Id page 673, third 
paragraph, second column. 

“He, (the mortgagee) is allowed by a mere rule of 
procedure to go directly as a creditor against the per- 
son ultimately liable in order to avoid circuity of ac- 
tion and save the mortgagor as the intermediate party 
from being harrassed for the payment of the debt and 
then driven to seek relief over against the person who 
has indemnified him.” Id. 673, 4th paragraph, sec- 
ond column. 

In conclusicn of the discussion of this topical 
point, it may be said that the law of the forum con- 
trols the remedy in so far as the remedy is concerned 
with the liability and relation of the parties. Since 
both the Florida and Federal courts are in accord as to 
the relation and contract liability between the parties 
and that there is no direct liability from the grantee 
to the mortgagee or alteration in the relation between 
the mortgagor and mortgagee, and since the law of 
the forum controls this situation, we shall not be per- 
plexed with the question as to whether or not the con- 
trolling forum would be the Federal Court or the State 
Court or State laws. The two forums located in the 
same state are in accord as to the relation of the par- 
ties and that principle is settled. 

Now the plaintiff has chosen the Federal Court 
as the forum for the enforcement of his rights which 
must be determined as to relation of the parties and 
liability of the grantees in accordance with the rule 
adopted by both courts; but there remains the ques- 
tion as to how and by what method the Federal equity 
court will minister to the parties their just equity. It 
is submitted that the question of substantive liability 


and the tribunal for the remedy having been settled | 


as being properly that of a court of equity concurrent- 
ly with one of law and a court of equity having been 
selected and that court being a Federal Court, it ad- 
ministers equitable principles independent of the meth- 
ods and usages of the State court and applies its own 
rules and methods for the purpose of meting out the 
remedy, and in addition to this, no state law or rule of 
decision, method or usage prevailing in the state or in 
the tribunals can in any way affect the methods in 
use by a Federal court of equity which by the consti- 
tution is given its jurisdictional power and by Act of 
Congress given its exclusive power to exercise and exe- 
cute those powers, the method whereof is governed 
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by the methods and usages of the English Court of 
Chancery in force at the time cf the enactment by 
Congress of the Judiciary Act of 1789, since which 
time and in the exercise of those powers a Federal 
court of equity, in reaching the remedy of the mort- 
gagee where the mortgagor has granted the premises 
by ceed containing an assumption, will apply the prin- 
ciple that “The equity on which his relief depends is 
the right of the mortgagor against his vendee to which 
he is permitted to succeed by substituting himself in 
the place of the mortgagor.” and thus to benefit by 
the securities and pledges held by the mortgagor as 
debtor against a third person for the payment of the 
same debt. 

Assuming that the foregoing principles will be 
considered as established, the final question remains 
as to how and under what principle could the mort- 
gagee in the hypothetical case have recourse against 
Poe when Poe himself stands under no obligation 
whatever to the mortgagor, had never made a contract 
with him expressly or impliedly, and is in no privity 
whatsoever with him. The mortgagee might have re- 
course at law against the mortgagor as his debtor but 
by this rule prevailing in the Federal court as matter 
of procedure, there is no principle upon which the 
right of substitution or subrogation can rest because 
the mortgagee’s debtor, the mortgagor, holds no 
pledge, security or obligation from Poe, to which the 
mortgagee may succeed or be substituted. Poe’s prom- 
ise to assume the debt was made to a third party, a 
grantee from the mortgagor, it is true, but Snow, the 
grantee referred to, was never at any time under any 
obligation to the mortgagor to assume the debt and 
made no contract with him to procure an assumption 
of the debt by some other party as a subsequent gran- 
tee. Therefore, it must be concluded that the plaintiff 
is without equity in the hypothetical case in a Federal 
court and the same would be true of a Florida state 
court in equity. 

It may be granted that according to the rule in 
some of the state courts the grantee’s assumption is 
for the benefit of the mortgagee and some of these 
courts have held that such is the case as to an inter- 
mediate or subsequent grantee even though there be 
a break in the chain of assumption and even though 
none of the precedent grantees assumed personal lia- 
bility. In these cases, where the mortgagee assents to 
the assumption and has knowledge of it, the mort- 
gagee may then bring his suit against the grantee on 
the ground that the contract was made for his bene- 
fit, but this is not the rule as we have seen either in 
Florida or a Federal court of equity whose rules of 
procedure and methods must be uniform throughout 
the country and to which it must adhere independent- 
ly of the methods prevailing in the state courts. How- 
ever, it appears that the Florida court is in full ac- 
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cord with the Federal equity court in its recognition 
of the relation between the parties, that is to say, that 
the grantee, where he enters into a contract’ of as- 
sumption direct with the mortgagor, is in no privity 
or under no obligation to the mortgagee unless the 
latter by express contract or assent or by dealings 
with the grantee recognizes and accepts the grantee 
as his principal debtor. Both courts have adopted the 
rule that the ccntract of the grantee is made for the 
sole benefit of the mortgagor. This being true, it is 
obvious that the Federal equity court can not recog- 
nize the principle that the mortgagee is entitled in a 
court of equity to maintain his suit against a grantee 
who has assumed on the idea that the contract was 
made for the benefit of the mortgagee. So then, even 
though Poe has assumed liability for the mortgage 
debt as between him and Snow, the plaintiff has no 
standing in a Federal court of equity in the hypo- 
thetical case. Under the Federal rule, Poe’s contract 
with Snow was not made for the benefit of the mort- 
gagee and even thcugh the rule in the Federal court 
were otherwise and in accord with some of the state 
court decisions, recourse in such case would be at law 
and not in equity because the right to sue on a con- 
tract made for the benefit of another rests upon a 
legal principle to enforce a contract obligation by ac- 
tion at law; there is not an equitable principle in that 
situation which can appeal to a court of equity. Equity 
jurisdiction must necessarily rest upon the right of 
subrogation or substitution and when the facts do not 
create that situation a court of equity in any event 
would be without jurisdiction. 


IV. 


AS TO METHODS AND PROCEDURE, FEDERAL 
COURTS OF EQUITY ACT INDEPENDENTLY: 
THE CONFORMITY ACT HAS NO REFERENCE 
TO A FEDERAL COURT OF EQUITY 


While a Federal court of equity acts independent- 
ly as to its procedure and method of attaining the 
remedy, we shall not be vexed with any difference in 
method as between the state courts in Florida in equity 
and the Federal courts sitting in that state, for since 
the Florida Supreme Court has held that a contract 
of assumption by the grantee is one made solely for 
the benefit of the mortgagor and not for the mort- 
gagee, the only principle known to equity as distin- 
guished from that at law is subrogation—the right of 
the mortgagee to be substituted to such rights as the 
mortgagor may have against a grantee; if he has 
none, then the mortgagee is without remedy in equity. 

Nevertheless we shall notice some of the cases 
supporting this independence of sa vearel courts in 
applying the remedy. ans 

That in-the prosecution of the remedy and modes 


of procedure pursued in the Federal courts of equity, 
these courts act independently, see Guffey vs. Smith, 
237 U. S. 101-119 (59 Law Ed. 856, text 864, first 
column, last paragraph) from which the following is 
quoted: “By the legislation of Congress and repeated 
decisions of this court, it has long been settled that 
the remedies afforded and modes of proceeding pur- 
sued in the Federal courts, sitting as courts of equity, 
are not determined by local laws or rules of decision 
but by general principles, rules and usages of equity 
having uniform operaticn in those courts wherever 
sitting.” 

To the same effect, we cite the case of Dodge vs. 
Tulleys, trustee, etc. et al, 144 U. S. 451-458 (36 Law 
Ed. 501) from which we take the following: “But 
while contract rights are settled by the law of the 
state, that law does not determine the procedure of 
courts of the United States sitting as Courts of 
Equity—” 

The same was held in the case of Strettell vs. Bal- 
lou, et al, 9 Fed. 256, wherein the court said: “Section 
913 of the Revised Statutes of the United States de- 
clares that the methods of proceeding in equity shall 
be according to the principles, rules and usages which 
belong to courts of equity as contra-distinguished from 
courts of law and this language refers to the prin- 
ciples, rules and usages by which the High Court of 
Chancery of England was governed at the time the 
Judiciary Act was passed.” 

To the like effect see Pittsburgh C. & St. etc. Co. 
et al, vs. Keokuk & H. Bridge Co., 68 Fed. 19; In re: 
Interstate Refineries, Inc. 18 Fed. Rep. (2nd Ed.) page 
368; Payne vs. Hook, 7 Wall. 425; Miss. Mills, et al, 
vs. Cohn, et al, 150 U. S. 202-209 (37 Law Ed. 1052) ; 
Robinson vs. Campbell, 3rd Wheat. 214 (4 Law Ed. 
372) ; Kirby vs. Lake Shore, etc. R. Co. 120 U. S. 130- 
140 (30 Law Ed. 569); Bucher vs. Cheshire Ry. Co., 
125 U. S. 555-585 (31 Law Ed. 795). 

In the following case, the defendant took a deed 
to lands, assuming as part of the consideration the 
payment of a mortgage to which they were subject; 
her title was derived through several mesne convey- 
ances, in none of which the grantee assumed payment 
of the mortgage. Held: that she was not liable on a 
deficiency on foreclosure. Vrooman vs. Turner, 69 N. 
Y. 280 (25 Am. Rep. 195). The Court in this case 
said: “To give a third party who may derive a bene- 
fit from the performance of the promise an action 
there must be first, an intent by the promisee to se- 
cure some benefit to the third party (the mortgagee) ; 
and second, some privity between the two the prom- 
isee and the party to be benefited and some obliga- 
tion or duty owing from the former, to the latter 
which would give him a legal or equitable claim to the 
benefit of the or an from him 
sonally.” 


468. 


To support the claim of the mortgagee against the 
grantee of the mortgagor or against intermediate 
grantees it was held in the following case that “two 
conditions must exist at the time he files his bill; 
First, he must at that time have a right to collect the 
deficiency from the mortgagor; second, the mortgagor 
must have the right to reimburse himself by enforcing 
against the subsequent purchaser the covenant which 
he had given for the payment of the mortgage debt.” 
Biddle et al vs. Pugh et al, 45 Atl. 626 (New Jersey). 

Again: “A grantee of mortgaged premises who ac- 
cepts a deed thereto and agrees therein to pay the 
mortgage debt, is not personally answerable therefor 
if his immediate grantcr was not personally bound’. 
Young Men’s Christian Asso. vs. Croft, 75 Am. St. Rep. 
568 (34 Or. 106). To same effect King vs. Whitely, 
10 Paige 465; Williams vs. Naftzger, 37 Pac. 411 (103 
Calif. 488) ; Morris vs. Mix, 46 Pac. 58 (Kan.) ; Craw- 
ford vs. Edwards, 5 N. W. 381 (43 Mich. 299). 

When the immediate grantor is not liable and 
owes no duty or obligation to the owner of the mort- 
gage in respect to the subject matter, no cause of ac- 
tion arises in favor of the owner of the mortgage. 
Kramer vs. Gardner, 116 N. W. 925 (104 Minn. 370); 
Klapiworth vs. Dressler, 78 Am. Dec. 69 (N. J.) Hog 
vs. Bramhill, 97 Am. Dec. 687. 

The court in the following decision said: “It does 
not appear that in any of the deeds made by the sev- 
eral owners from the mortgagor down to Shoemaker 
that there was an assumption of the mortgage debt 
in question. In the deed from Shoemaker to Shultz 
there was an assumption of four mortgages of which 
the present mortgage was one.” Then the Court fur- 
ther said: ‘In equity the grantor may have the bene- 
fit-of all collateral obligations for the payment of a 
debt which a person standing in the position of surety 
for others holds as an indemnity. It is upon this 
ground that a mortgagee may pursue, in equity, the 
grantee upon his assumption of the mortgage debt, 
and if the grantor is not personally liable for the mort- 
gage debt, the mortgagee cannot look to the grantee 
personally at all, because the assumption is one of in- 
demnity and there is nothing against which to in- 
demnify.” Eakin vs. Shultz, 47 Atl. 274. 

The following is a clear statement of the prin- 
ciple adopted by the courts in decisions cited by the 
writer holding that there must be an obligation on the 
part of the immediate grantor to whom the grantee 
against whom recourse is sought by a mortgagor has 
made his promise. By this case it is held a mortgagee 
cannot recover upon an agreement to assume the mort- 
gage debt inserted in a deed to a remote grantee of 
the premises, when the grantor in such deed purchased 
the premises subject to the mortgage, but did not 
agree to pay and was not liable for such debt. Hicks 
vs. Hamilton, 144 Mo. 495 (66 Am. St. Rep. 431). It 
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is said by this court that a mere naked promise with- - 


out consideration from one to another for the benefit 
of a third person cannot sustain an action; that unless 
the grantor is liable for a mortgage debt on the prem- 
ises granted, the mere promise of the grantee to as- 
sume and pay such debt is a nudum pactum without 
efficacy in favor of either the grantor or the mort- 
gagee. 

In a case involving the liability of a party on a 
contract alleged to have been for the benefit of a third 
party, it was said by the Florida Supreme Court in the 
year 1887 that “in order that promise made by one 
person to another for the benefit of a third person 
shall constitute the first the debtor of the third and 
entitle the third person to sue the first on such prom- 
ise, it must appear that there was a clear intent upon 
the part of both the first and the second that the first 
perso nshall become such debtor. The mere fact that 
the third might be benefitted is not sufficient.” 
Wright vs. Terry, 23 Fla. 160 (2 So. 6). 

See also: Barber vs. Hanie, 80 S. E. 57 (N. C.); 
McArthur vs. Dryden, 71 N. W. 125 (N. D.) ; Osborne 
vs. Cabell, 77 Va. 462; Willard vs. Worsham, 76 Va. 
392; King vs. Whitely, 19 Paige 465. 

The first case in which the question was squarely 
presented to the New York court was that of King vs. 
Whitely, 10 Paige, 465, supra, wherein it was held that 
a grantee purchasing from a grantor not liable was in 
no way liable to a mortgagor because the principle of 
equity that the creditor is entitled to the benefit of 
collateral securities and promises held by his debtor 
standing as a surety to that other could not be ap- 


‘plied to a promise made to a third person not liable, 


either in law cr in equity. This case has been since 
followed by a number in that state, some of which are: 
Vrooman vs. Turner, 69 N. Y. 280 (25 Am. Rep. 195) 
supra; Carter vs. Holahan, 92 N. Y. 499; Wager vs. 
Link, 134 N. Y. 125 (31 N. E. 213); Durnherr vs. Rau, 
32 N. E. 49 (N. Y.); Jenkins vs. Bishop, 120 N. Y. 
Suppl. 825, affirmed by decision appearing in 101 N. 
E. 1106. 


See also Huyler vs. Atwood, 26 N. J. Eq. 504; Mor- 


_ris vs. Mix, 46 Pac. 58 (Kansas); Kelley vs. Ashford, 


133 U. S. 6;0 (33 Law Ed. 667), hereinabove cited; 
Biddel vs. Brizzolara, 30 Pac. 609 (64 Calif. 354); 
Kramer vs. Gardner, 116 N. W. 925 (Minn.) ; Cottage 
Street M. E. Church vs. Kendall, 23 Am. Rep. 286 
(Mass); Fry vs. Ausman, 135 N. W. 710 (30 L. R. A. 
N. S. 150, S. D.) ; Goodenough vs. Labrie, 92 N. E. 807, 
(138 Am. St. Rep. 411, Mass.) 

We conclude the foregoing with greetings to our 
professional brothers and with a hope that the argu- 
mentative discussion of the points involved in the hy- 
pothetical case may serve some purpose to those in 
particular who are concerned with federal practice. 

GATES IVY. 
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A COMMENT ON 
THE DUTIES AND RESPONSIBILITIES 
OF A 
MOTOR VEHICLE OWNER IN FLORIDA 


By C. L. BROWN, 


The quite recent opinions of the Supreme Court 
of Florida in the cases of Herr v. Butler,(1) Engle- 
man v. Traeger,(2) and Greene v. Miller,(3) have en- 
gaged the attention of those who are interested in the 
subject matter of those decisions. The effect of the 
decisions is not wholly out of harmony with contem- 
porary thought. The method is new and its final ap- 
plication is necessarily uncertain. 


The problem of regulating the use of the motor 
vehicle and of compensating damages arising out of 
automobile accidents is one of the gravest concern. It 
is the important, if not the most serious economic 
question of this present day. It is known that the toll 
from motor vehicle accidents exceeds a million casual- 
ties annually. The consequent damages, including the 
loss of human lives, injuries to person and property, if 
reduced to dollars and cents by the conservative rules 
for assessing damages at law must be more than two 
billions of dollars each year.(4) National armaments 
can be maintained for less. These losses are neces- 
sarily reflected in the costs that go to make up the 
budget of each individual citizen. It is human to un- 
dertake to make comparisons between things that are 
not easily comparable. We attempt to compare the 
present day cost of living with the cost of living in the 
pre-war days, forgetting the new elements and new 
conditions that have come into existence meanwhile. 
A decade before the great war the motor vehicle was 
an insignificant factor in causing damage. In these 
last twenty-five years it has developed from a com- 
paratively harmless instrumentality to an agency 
which, when coupled with the human element of care- 
less management has become a potential Juggernaut. 
The danger arises, not from the machine itself, but 
from its negligent management. And the resulting 
damage must be shared, directly or indirectly, by every 
individual. 


(1) —132 So. 815. 
(2)—136 So. 527. 
(3)—136 So. 532. 
(4)—See Nation’s Business, July 1930, Page 55. 


The writer is reminded of the remark of a dis- 


of the Miami Bar. 


gruntled juror who had been over persuaded into re- 
turning a rather substantial personal injury verdict. 
that the fools on the jury didn’t realize that such ver- 
dicts must result in increasing their insurance prem- 
iums. He was speaking from his selfish point of view, 
of course, but he likewise touched a vital truth. In- 
surance premiums are fixed by the average of losses 
suffered by the insurance companies. As losses in- 
crease, the premiums increase. Increased cost of in- 
surance in turn results in the increased cost of produc- 
tion and distribution of every daily necessary. To say 
nothing of the untraceable losses to society resulting 
from motor vehicle casualties. 


Any method tending to diminish automobile cas- 
ualties or to equitably compensate damages arising 
from them is commendable. The difficulty with the 
decisions of the Supreme Court of Florida is that the 
Court has undertaken to accomplish a result by judi- 
cial decision, which in other states has been consid- 
ered a legislative function. The Court reaches its con- 
clusion through its interpretation of the Statutes re- 
lating to the registration of motor vehicles (5) and 
a new and broader application of the rule of re- 
spondeat superior. The common law doctrine of dan- 
gerous instrumentality is discarded. If indeed, it was 
ever announced, which in the light of the decisions 
following Southern Cotton Oil Co. v. Anderson, 80 
Fla. 441, 86 So. 621, 16 A. L. R. 755, is explained and 
cenied. (6) It is said that the Statutes recognize that 
the automobile is a more dangerous agency than a 
hammer, horse and buggy, ox cart, or wheelbarrow, 
(none of which have been declared subject to special 
statutory regulation as to use). It is said that the 
Legislature has recognized the danger in the operation 
of motor vehicles by undertaking to regulate their 


(5) Sec. 1281, et seq., Compiled General Laws of Flor- 
ida for 1927. 
(6) See Warner v. Golding, 91 Fla. 260; 107 So. 406; 
Eppinger & Russell Co. v. Trembly, 90 Fla. £45, 
106 So. 879; 
White v. Holmes, 89 Fla. 251, 103 So. 623. 


use; that among the statutory regulations of motor | 
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vehicles, there is a requirement that the owner shall 
register his vehicle and obtain a license to operate it 
upon our public highways; that theretofore no one 
has a right to use an automobile on the public high- 
Ways, except pursuant to the license which the own- 
er has received from the State, so that it follows that 
if the owner chooses to voluntarily entrust his car and 
license to another for the purpose of operation, he thus 
_ makes the operator his agent in point of law, and 
becomes liable for the negligent acts or omissions of 
his agent under the doctrine of respondeat superior. 
Although the Statutes seem to require the reg- 
istration of the vehicle, as contrasted from the li- 
censing of the owner, the latter interpretation placed 
upon them by the Court might be said to have become 
definitely established if the Legislature had not fur- 
ther amended the Laws in 1931. (7) Section 1281, C. 
G. L., which formerly provided that every owner of a 
motor vehicle, etc., should cause a certified applica- 
tion for registration to be filed, now reads 

“Every owner, or person in charge of a mo- 
tor vehicle, etc., shall * * cause, etc.,” 

Section 1288, which was not amended, requires 
the Motor Vehicle Commissioner (Comptroller) to as- 
sign a distinctive number to the motor vehicle and to 
issue and deliver to the owner a certificate of registra- 
tion and one number plate for each motor vehicle. 

- Section 1285-(17) as amended, makes it unlawful 
for any person to operate a motor vehicle on the high- 
ways, which at the time of such operation, shall not 
have affixed thereto the proper license plate or tag, and 
every person so offending against the provision of 
the section— 

“whether the owner or having any interest in the 

motor vehicle or not, shall be deemed guilty of a 

misdemeanor and punished, etc.,” 

The Court, in construing the Statute before its 
amendment said, 

“In apparent recognition of the influence that 
ownership has on the operation of an automobile, 
the Statutes of the State from their earliest days 
have provided for registration of motor vehicles 


Statutes requre not only registration in the name 
of the owner only, but likewise compel the owner 
at all times while the car is in operation, to have 
-n identifying tag in order that its number may 
be readily seen and thereby the ownership of the 
car traced in the event of accident or improper 
use.” (8) 
The amendments seem to make clearer the leg- 
lative intent to require the registration of the vehicle, 
not necessarily by the owner, but permissively by the 


(7) Chapter 15625, Laws of 1931. 


in the name cf owners only. Furthermore, the. 
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person in charge of such vehicle, so that it would fol- 
low that the certificate of registration and the number 
plate may be, and in practice probably are, delivered to 
the person in charge of the car. If the Statutes shall 
be interpreted as vehicle registration laws instead of 
licenses to the individual owners, the reasoning of the 
Court would be illogical and its effect destroyed. So 
that the question must remain unsettled until fur- 
ther decision. 

And since the amended Statutes do not now make 
provision for specially registering vehicles to be rent- 
ed and driven by the renter, the lessor of a motor 
car under such circumstances may be liable in dam- 
ages and the exception noted in White v. Holmes, 89 
Fla. 251, 103 So. 623, and explained in the latter de- 
cisions may be no longer applicable. 

It is also to be noted that by Section 1280, C. G. 
L., (not amended), an owner is defined to include any 
person, firm, corporation, or association controlling any 
motor vehicle by right of purchase, gift, lease, or oth- 
erwise. This statutory definition offers further dif- 
ficulties since it must include (not exclude) a variety 
of persons in different rights. A conditional vendor, 
who retains the legal title is an owner. The conditional 
vendee by the statutory definition is likewise an owner. 
So also is a bailee of the vehicle, or a renter. Do the 
registration Statutes require or permit this variety of 
persons to each register the vehicle? If so, and the 
Statutes are construed as licensing the owner, may 
there be several licenses? The Statutes seem to pro- 
vide for only one certificate of registration and one 
number plate. If the Laws are held to provide for 
only one license, which of the variety of owners is re- 
quired to apply for it? And are the other defined own- 
ers then exempted from liability in damages? These 
are questions that the three decisions do not settle. 
The inference to be drawn from the decisions seems to 
be that liability follows the license of the person, if 
it be such a license. But if. by the amended Statutes 
the application for registration may be made by the 
person in charge of the vehicle, who may not fall with- 
in the statutory definition of an owner, does it fol- 
low that owners or one or more of them must be held 
liable in damages for the negligence of the applicant 
or his agents or servants? 

Tf it is held that liability follows the license then 
as a matter of pleading and proof must not the declara- 
tion allege and the evidence show that the. license 
was issued to the defendant? Certainty in pleading is 
necessary and if one of several persons is required 
or entitled to procure a license, it would seem essential 
to aver that such person holds the license and that a 
mere allegation that the defendant owns the vehicle is 


(8) Engleman v. Traeger, 136 So. 530. 
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insufficient, and does not state a cause of action. 

So the construction of the motor vehicle registra- 
tion statutes as licensing an individual or individuals 
as conrasted from licensing the vehicle presents a large 
number of difficult questions which are not yet set- 
tled and leave the law in Florida in a very uncertain 
condition. 

The decisions may be open to challenge on con- 
stitutional grounds, namely, the due process provi- 
sions. (9) In all of the recent decisions the Court has 
used the terms “knowledge or consent” and “knowledge 
and consent” interchangeably. The use of the words 
in the disjunctive instead of the conjunctive was 
probably an inadverent expression, since the use of the 
motor vehicles was both known and consented to in 
each of the three cases. But there is a vast difference 
in legal significance between the phrases. Unless both 
knowledge and consent are concurrent a motor vehicle 
owner would become responsible in damages for the 
negligent act or omission of a known thief, or a known 
trespasser, or a bailee, entrusted with the possession 
of the motor vehicle under definite instructions against 
his operating it, or under definite instructions to op- 
erate in a limited locality. Such a construction of the 
regulatory Statutes may unconstitutionally deprive the 
motor vehicle owner of his property without due pro- 
cess of law. 

This appears to be the view of the Supreme Court 
of Michigan. In 1909, the Michigan Legislature adopt- 
ed an Act which provided 

“The owner of a motor vehicle shall be li- 
able for any injury occasioned by the negligent op- 
eration by any person of such motor vehicle * * * 
but such owner shall not be so liable in case such 
motor vehicle shall have been stolen.” 

This Act of the Michigan Legislature came before the 
Supreme Court of Michigan in Daugherty v. Thomas, 
(10) where Mr. Justice Stone, speaking for a unani- 
mous Bench said, 

“To hold subdivision 3, of Section 10, (the 
section in question) constitutional is to hold a 
party absolutely liable for the negligent conduct 
of another, a mere stranger, or a wilful trespasser, 
no matter how careful or free from negligence 
he himself has been * * *”, 

“We are forced to a conclusion that the pro- 
visions of this subdivision are not a necessary 
regulation in the exercise of police power; that 
in and by its terms the plain provisions of the 
Constitution are violated; and the subdivision 
must be held unconstitutional, and the statutory 
liability therein asserted done away with.” (11) 


(9) See Sec. 12 of the Declaration of Rights, of the 
Constitution of Florida, and the 14th Amendment 
to the United States Constitution. 


The Legislature of New York has adopted an Act 
similar in purpose to the Statute in Michigan but the 
Act does not employ either the words knowledge or 
consent. The New York law provides that every owner 
of a motor vehicle * * * shall be liable and responsible 
for death or injuries to persons or property resulting 
from negligence in the operation of such motor vehicle 
* * * by any person legally using cr operating the 
same with the permission, express or implied, of such 
owner. (12) 

Although the New York Act uses the word “per- 
missicn” which includes both knowledge and consent, 
the New York Courts, influenced no doubt by consti- 
tutional considerations, have consistently declined to 
enlarge the liability imposed by the Statute or to give 
the Act a strained construction. Permission may be 
limited. So where the owner of a motor vehicle gave his 
son permission to use it only on Long Island and ex- 
pressly forbade its use in the City of New York, and the 
son injured the plaintiff while the former was operat- 
ing the automobile in New York City, it was held that 
the Highway Law, Sec. 282-e- imposes no liability on 
the owner for the negligence of the son, since the son 
was using the automobile at the time of the accident 
unlawfully without permission of the owner and even 
contrary to his orders. (13) Speaking for the Court 
of Appeals of New York, Lehman, J., says, 

“Assent must exist at the time of the negligence’. 

So also the owner is not liable for the negligence 
of a third person to whom a borrower entrusted the 
car without the owner’s consent, unless at the time of 
the accident the third person was driving with the own- 
er’s consent, express or implied, or in the owner’s bus- 
iness. (14) But the owner may be liable where the 
entrusted driver remains in control of the car, even 
though he permits somebody else to actually handle 
the wheel. (15) However, where a chauffeur exceeds 
his authority, or is not acting within the scope of his 
authority by inviting unauthorized, people into the mo- 
tor vehicle which he is operating the owner is not 
liable. The Court said that Sec. 282-e- did not extend 
the liability of the master for the acts of his servant. 
It placed the borrower of the car in the same position 
toward the lender as that of master and servant, prin- 
cipal and agent, but it did not increase the liability of 
the lender beyond that of the master for those acts of 


(10) 174 Mich. 371, 140 N. W. 615, decided March 20, 
1913. 

(11) See Camp v. Rogers, 48 Conn. 271; Metzger Mo- 
tor Car Co., v. Parrott, 233 U. S. 36, 58 Law 
Ed. 837; Stapleton v. Independent Brewing Co., 
164 N. W. 520, L. R. A. 1918A. 916. 

(12) Highway Law, Sec. 282-e- Laws of New York, 
1929, Chap. 54, Sec. .59. 
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his servant coming within the scope of his employment. 
The Legislature may not be presumed to make any in- 
novation upon the common law further than is re- 
quired by the mischief to be remedied, (16) 


In construing a Tennessee Statute of similar pur- 
pose the Tennessee Court, in Lyne v. Browning, 2 Tenn. 
C. C. A. 262, holds that knowledge and consent must be 
concurrent. 


So likewise in Iowa where the Statute imposes lia- 
bility for damage done by the car driven by the con- 
sent of the owner it is held that the owner could not 
be held liable where the person driving the car did 
not have the consent of the owner; (17) nor where the 
owner had given his consent to the use of the car for 
a specific purpose and it was operated for an entirely 
different purpose. (18) | 

The earlier decisions of the Florida Court in War- 
ner v. Goding (19), and Eppinger & Russell Co., v. 
Trembly (20), harmonize with this general line of 
authority. In each of the last mentioned cases the driv- 
er had possession of the car with both the knowledge 
and consent of the defendant owners. But in each of 
the cases the driver’s operation at the time of the acci- 
dent was neither known nor consented to by the de- 
fendants. It thus appears that the Court does not 
predicate liability cn the mere entrustment of the pos- 
session of the vehicle with knowledge and consent but 
on the contrary that there must be a conscious entrusv 
ment of possession coupled with a consent to operate 
and that both knowledge and consent to operation must 
exist at the time of the accident. Which is in line with 
the New York decision in Chaika v. VanDenberg, supra. 
The two Florida decisions last mentioned are expressly 
cited and apparently approved in the three later de- 
cisions of the Court. It would seem to follow therefore 
as a matter of pleading that every declaration should 
at least allege and the evidence should show, not mere 
entrustment but also permissive operation at the time 
of the accident and it should also follow that proof by 
the defendant that he did not consent to the driver’s 


(13) 
(14) Owen v. Gruntz, 216 App. Div. 19; 214 N. Y. S. 
543 ; 

Stapleton v. Hertz Drivurself Stations, Inc., 131 
Misc. 52, 225 N. Y. S. 661. 
Grant v. Knepper, 245 N. Y. 158, 156 N. E. 650. 
Psota v. Long Island Railroad Co., 246 N. Y. 338. 
McLain v. Armour & Co., 205: Iowa 343. 

Rosland v. Spalti, 196, Iowa 208. 

91 Fla. 269, 107 So. 406. 

90 Fla. 145, 106 So. 879. 


(15) 
(16) 
(17) 
(18) 
(19) 
(20) 


Chaika v. VanDenberg, 252 N. Y. 169 N. E. 103, | 
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operation at the time of the accident would furnish 
a complete defense. (21) 

Reconciling the cases as well as may be it would 
seem that under any interpretation of the Statutes the 
liability of the owner must depend not on just knowl- 
edge of possession alone but also on the presence of 
consent to operate at the time of accident and that 
the Court’s use of the words in the disjunctive was an 
unconscious expression, but an expression neverthe- 
less that may be open to challenge on constitutional 
grounds and certainly as to its proper application. 

Apart from the foregoing constitutional consid- 
eration, which can be easily solved, there is another 
and more serious constitutional question, namely, the 
denial to the holders of Florida certificates of registra- 
tion of the equal protection of the law. The Court in- 
terprets the Florida registration Statutes to “provide 
for licensing auomobiles in the name of the owner, 
or their operation only by the owner’ to which phrase 
the Court adds “or under his authority in the case of 
non-residents, and no one has the right to use an 
automobile on the highways of the State except pur- 
suant to the license which the owner derives from the 
State to operate that particular car over the high- 
ways.” 

But the registration Statutes do not apply to non- 
residents. The identical chapter which is construed to 
require the owner to register his vehicle and obtain 
his license to operate also contains the following sec- 
tion, now appearing as Section 1293, C. G. L., 

“REGISTRATION NOT TO APPLY TO NON- 
RESIDENTS—tThe provisions of the foregoing 
sections relative to registration and display of reg- 
istration numbers shall not apply to a motor ve- 
hicle owned by a non-resident of this state, other 
than a foreign corporation doing business in this 
state; Provided, that the owner thereof shail have 
complied with the provisions of the law of the 
foreign country, state, territory, or federal district 
of his residence, relative to motor vehicles and the 
operation thereof, and shall conspicuously display 

his registration number as required thereby. * * * 

Thus we may have the strange result that resi- 
dent of Florida becomes liable in damages for volun- 
tarily permitting the use of the license that the State 
is said to require of him through its registration 
Statutes, whereas a non-resident is not required to reg- 
ister his car in the State and may escape liability upon 
this ground. Our Courts cannot assume that the laws 
of a foreign country, state, territory, or federal dis- 
trict require the owner to register his vehicle and to 
procure a license to operate it. The laws of other 


(21) See also Pemberton v. Morris Fertilizer Co., 287 
Fed. 517. 
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states and countries may be various and different. 
They may require the registration or identification of 
the vehicle without the necessity of licensing the owner 
to use it. They may require a driver’s license instead 
of an owner’s license. Or they may require the person 
in whose custody the car is lodged, as contrasted from 
the owner, to register the car so as to facilitate the 
identification of salesmen or employees of non-resident 
owners, a method of business that is becoming in- 
creasingly popular. 

Unless the Court can assume that the laws of other 
nations or states require the license of the owner a 
Florida registrant is held liable in damages through 
the interpretation of the Florida Statutes, while by the 
very same Statutes, a non-resident must be held ex- 
empt from damages. This seems to be unconstitutional 
discrimination, although of a new variety. There are 
cases adjudicating discrimination against non-residents, 
in favor of residents. The question now presented is 
the converse, a discrimination against residents in 
favor of non-residents. 

One of the tests of unconstitutional discrimination 
is whether the classification is based on anythi‘fag hav- 
ing a relation to the purpose for which it is made. (22) 

It is said, 

“The constitutional guaranty of equal pro- 
tection of the laws is interposed against discrim- 
inations that are entirely abritrary. In determin- 
ing what is within the range of discretion arid 
what is arbitrary, regard must be had to the par- 
ticular subject of the State’s action.” (23) 
Again it is said, 

“The equal protection clause of the Federal 
Constitution means that the rights of all persons 
must rest on the same rule under similar circum- 
stances * * * and that it applies to the exercise 
of all powers of the State which can affect the 
individual or his property * * *. It does not, how- 
ever, forbid classification; and the power of the 
State to classify for purposes of taxation is of 
wide range and flexibility, provided always that 
the classification ‘must be reasonable, not arbi- 


trary, and must rest upon some ground of differ- 
ence having a fair and substantial relation to the 
object of the legislation, so that all persons sim- 
ilarly cireumstanced shall be treated alike.’ * * * 
Mere difference is not enough; the attempted 
classification ‘must always rest upon some dif- 
ference which bears a reasonable and just rela- 
tion to the act in respect to which classification 
is proposed, and can never be made arbitrary and 
without any such basis.’ ” (24) 


Tested by decisions of this sort it would seem that 
the Court’s interpretation of the registration Statutes 
is a departure from the manifest intent of the Legis- 
lature and becomes, as construed, a distinction without 
a difference and amounts to unconstitutional discrim- 
ination. Indeed, it defeats the result that the Court 
seeks to control, namely, the partial regulation of traf- 
fic on the State highways, by inviting, without liabil- 
ity in this respect, additional non-resident vehicles to 
come into the State. 

Included in and in addition to these questions there 
is always the question of the nature and extent and 
scope of the driver agent’s authority. The Court very 
vaguely defines the authority to be that of properly 
controlling the car, looking after it, preventing dam- 
age to it, and returning it safely back to the owner 
who entrusted it. But if it were made to appear that 
the owner expressly agreed that the driver should not 
be answerable to him for anything that the driver 
might do to or with the car, and that the driver should 
be solely responsible for the use of the car, and the 
driver at the time of accident was engaged purely on 
his own business, unconnected with that of the own- 
er, would the opinion of the Court be different? 


(22) Air-Way Electric Corp. v. Day, 266 U. S. 71, 84, 
69 Law Ed. 169, 177. 


(23) Smith v. Cahoon, 283 U. S. 553, 75 Law Ed. 1264. 


(24) Louisville Gas & Electric Co. v. Coleman, 277 U.S. 
32, 72 Law Ed. 770. 
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Section 9. INTERVENTIONS: Anyone claiming 
an interest in the litigation may at any time be per- 
mitted to assert his right by interventicn, but the in- 
tervention shall be in subordination to, and in recogni- 
tion of, the propriety of the main proceeding, unless 
otherwise ordered by the court in its discretion. 
COMMITTEE NOTE: Same as last sen- 
tence of federal equity rule 37, with the in- 
terpolation cf the words “unless otherwise or- 
cered by the court in its discretion”. The in- 

- terpolated words are intended to vest in the 
court the discretionary power to permit an 
intervenor to question the propriety of the 
main proceeding. 

ANNOTATION 
This secticn has no counterpart in express pro- 
vision of any existing Florida statute or rule of court. 

The federal rule may have been applicable to Florida 

practice by virtue of Section 3132, R. G. S. (4919 C. G. 

L.). Interventions were recognized in Florida before 

the promulgation of the federal rule. Robertson v. 

Baker, 11 Fla. 192. See and compare Smith v. Elliott, 

56 Fla. 849, 47 So. 387; Peninsular N. S. Co. v. Cox, 

57 Fla. 505, 49 So. 191; Huckleby v. State, 57 Fla. 433, 

48 So. 979; Morgareidge v. Howey, 75 Fla. 234, 78 So. 

14; Nelson v. Tropical Land Co., 93 Fla. 203, 111 So. 

_ 512; Intermediary Finance Corp. v. McKay, 93 Fla. 

101, 111 So. 581; People’s Bank v. Virginia Bridge & 

I. Co., 94 Fila. 474, 113 So. 680; Ebersbach Constr. Co. 

v. Ringling (Fla.) 131 So. 148. 

The modern practice governing intervening by pe- 

titicn in equity causes seems to have been developed 

from the bill of intervention brought by a tertius in- 
terveniens under the civil law and the motion fer an 
examination pro interesse suo in the English High 


“Intervention”, and “Tertius interveniens”; Bates Fed. 
Eq. Proced. (1901) Vol. 2, Sec. 624-26. When prop- 
erty had been sequestered, a motion for an examina- 
tion pro interesse suo was made by cne who claimed 
an interest in the property, “whether by mortgage or 
judgment, lease or otherwise, or had title paramount 
to the sequestration”. Daniell’s Ch. Pl. & Pr. 6th Am. 
Ed. Vol. 2, p. 1057, et seq. So also when the property 
was in the possession of a receiver. Id. p. 1744. 
Where the applicant had no such claim to the specific 
property, or where the property was not in the cus- 
tody and control of the court, as in a sequestration or 
receivership, it seems to have been well settled that no 


Court of Chancery. See Bouvier’s Law Dict., titles | 
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1931 CHANCERY ACT ANNOTATED 
Notes By EDWARD McCARTHY, JR., of the Jacksonville Bar. 


(Continued from February issue.) 


one had a right to intervene as a party over the ob- 
jection of the plaintiff. See authorities cited in Doke 
v. Williams, 45 Fla. 248, 34 So. 569. In that case the 
Supreme Court of Florida said: ‘The general rule, sub- 
ject to certain exceptions, is that a party can not be 
required to sue those against whcm he does not wish to 
proceed, nor to state another case than that upon 
which he elects to rely. If he fails to make necessary 
parties to the suit, or does not make necessary aver- 
ments as to those against whom he proceeds, his suit 
fails; but whether he will cure the defect by amend- 
ment rests with himself. * * * The law does not deny 
a remedy to third persons having an interest in the 
subject-matter of the litigation, but it requires that it 
be so sought as to permit he righs of all paries to be 
duly presented to the court. They may, in cases de- 
manding it, file an appropriate bill, which those with 
adverse interests will have opportunity to resist in the 
regular way. * * * Exceptional cases where third per- 
sons may intervene by petition are those where the 
beneficiaries of a trust are permitted to intervene in a 
suit to which the trustee is a party, and where a per- 
son has an interest in a fund in the custody or control 
of the court and desires to secure its proper adminis- 
tration and distribution.” In Robertson v. Baker, [1 
Fla. 192, after a decree adjudicating the equities had 
been entered and a receiver appointed, one claiming a 
lien on certain partnership property was aliowed to in- 
tervene in a suit for an accounting breught by one 
partner against another. In Huckleby v. State, 57 
Fla. 433, 48 So. 979, the State was permitted to inter- 
vene in order to assert its claim for taxes against the 
proceeds of the sale of certain personal property in 
the hands of a master. In Morgareidge v. Howey, 75 
Fla. 234, 78 So. 14, the suit was for dissolution of a 
partnership, in which a receiver had been appointed, 
and a petition to intervene was denied because the pe- 
titioner, being a simple contract creditor, had no claim 
to the property. In Carter v. Smith, 35 Fla. 169, 17 
So. 411, the plaintiff filed a bill praying that the de- 
fendant be required to make the plaintiff a co-plaintiff 
with the defendant in another equity suit pending in 
the same court, which the court held could not be done, 
saying, “there is no practice in equity which will au- 
thorize the court, upon the application of a person not 
a party to the suit, to compel a plaintiff to make such 
person a co-plaintiff.”, In Doke v. Williams (supra), 
cne Peek filed a petition praying that he be made a de- 
fendant, which was granted, but the order was re- 
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versed. The bill was to enjoin one Williams from tur- 
pentining certain land. The petition to intervene al- 
leged that Williams was the petitioner’s sub-lessee, 
and that petitioner held a lease under the true owner 
of the property. The court said the suit was in per- 
sonam and that no relief was sought against Peek. In 
Peoples Bank v. Va. Bridge & Iron Co., 94 Fla. 474, 113 
So. 680, a master had been appointed to sell property 
in a suit to foreclose a mechanic’s lien, and the bank 
filed a petition to intervene, claiming a prior lien. The 
lower court denied and dismissed the petition, but on 
appeal from this order the Supreme Court rejected the 
petitioner’s claim on the merits. In that case it was 
contended that the petitioner had no right to inter- 
vene because its interest was already represented by a 
trustee who was a party to the suit, but the Supreme 
Court does not seem to have disposed of the petition 
upon that ground. 

The extent to which the Florida Supreme Court, 
without express statutory enactment, or rule of court, 
had departed from the principles stated in Doke v. Wil- 
liams (supra) is illustrated by Nelson v. Tropical Land 
Co., 93 Fla. 293, 111 So. 512; and Cline v. Cline, (Fla.) 
134 So. 546. In the Tropical Land Co. case, one was 
allowed to intervene who claimed to have advanced 
money for abstracts and taxes upon the land involved 
in the suit and also to hold by assignment a purchase 
contract. One of the purposes of the intervention was 
to have the intervenor’s contract reformed so as to 
change the parties thereto. In the Cline case the bill 
was filed by one who claimed to be a widow seeking 
partition of lands. Certain persons filed a petition to 
intervene denying the plaintiff’s claim and aileging 
that the petitioners were the widow and children of 
the deceased and that the plaintiff and deceased were 
not lawfully married. It was held that the petition to 
intervene should have been granted. 

The “Interest” Claimed. Section 9 authorizes an 
intervention by any one claiming an interest in the 
litigation, not merely an interest in property in the 
custody of the court. The federal cases seem to give 
no satisfactory definition of the term “interest in the 
litigation”. In Consolidated Gas Co. v. Newton (D. C. 
N. Y.), 256 Fed. 238, it was said that it must be a 
legal interest; but that definition obviously is not ac- 
curate, because one having merely an equitable in- 
terest may intervene. See Nelson v. Tropical Land 
Co., 93 Fla. 208, 111 So. 512, for an example of an in- 
tervention by one having an equitable claim. In Cald- 
well v. Guardian Trust Co., (C. C. A. 8) 26 Fed. (2d) 
218, it was said that the interest must be direct and 
immediate, not remote. Ebersbach v. Ringling (Fla.), 
131 So. 148, is an example of such a remote interest. 
In Smith v. Gale, 144 U. S. 509, 36 L. Ed. 521 it was 
held that the interest must be such that the intervenor 


will either gain or lose by-the direct operation of the 
decree, and the contingency of being held liable upon 
covenants of warranty given to one of the parties was 
held not to be such an interest. That case was decided 
before the present federal equity rules; and it does not 
appear to be in harmony with the Florida decisions 
holding that warrantors are necessary parties to suits 
seeking to have their deeds cancelled or reformed. See 
annotation following section 8. Compare Smith v. 
Gale (supra) with Leary v. U. S. 224 U. 8. 567; 56 L. 
Ed. 889. In Coca Cola Bottling Co. v. Coca Cola Co., 
(D. C. Del.) 269 Fed. 796, it was held that a sub-con- 
tractor with rights depending on the contract which. is 
the subject-matter of the litigation may intervene. 
See also Baldwin v. Abercrombie (C. C. A. 2) 228 Fed. 
895, affirmed 245 U.S. 198, 62 L. Ed. 240; and Foote 
v. Parsons Non-Skid Co. (C. C. A. 6) 196 Fed. 951, al- 
lowing manufacturer to intervene in a patent infringe- 
ment suit against the dealer. Under the principle of 
these decisions it would seem that intervention by the 
lessee would be allowed in a suit to enjoin the sub- 
lessee, as in Doke v. Williams (supra), provided the 
allegations of the petition sufficiently set forth the 
petitioner’s title or claim. Compare Guerra v. Amer. 
Col. Bank (C. C. A. 1), 21 Fed. (2d) 56. In Doke v. 
Williams, the sufficiency of the allegations of the pe- 
tition was questioned by the court. Cline v. Cline 
(Fla.) 134 So. 546, and Wagg v. Stitt, 95 Fla. 748, 116 
So. 637 are examples of intervention by necessary par- 
ties who have been omitted. French v. Gapen, 105 U. 
S. 509, 26 L. Ed. 951; Dutcher v. Haines City Estates 
(C. C. A. 5) 26 Fed. (2d) 669; East Coast Cedar Co. 
v. Peoples Bank (C. C. A. 4) 111 Fed. 446; Nelson v. 
Tropical Land Co., 93 Fla. 203, 113 So. 512; and Rob- 
inson v. Baker, 11 Fla. 192, are examples of interven- 
tion by those who are proper but not necessary parties. 
(See annotation following Section 8 regarding prior 
and subsequent encumbrancers as parties.) For ex- 
amples of intervention by a member of a class in’a 
class suit, see Galveston R. Co. v. Cowdrey, 11 Wall. 
(U. S.) 459, 478, 20 L. Ed. 199; Forbes v. Memphis EI. 
P. & P. R. Co. (C. C. Tex.) Fed. Case No. 4926. For 


intervention by a beneficiary in a suit to which the 


trustee is already a party but is not properly or ade- 
quately representing the beneficiary, see Williams v. 
Morgan, 111 U. S. 684, 28 L. Ed. 559; Lisman v. Knick- 
erbocker Trust Co. (C. C. A. 6) 211 Fed. 413. The 
facts showing that the petitioner is not being proper- 
ly represented by the trustee should be alleged in the 
petition. Bowling Green Tr. Co. v. Va. P. & P. Co. 
(C. C. Va.) 164 Fed. 753, 756; Cont. & Com. Tr. &'S. 
Bank v. Allis-Chalmers Co. (D. C. Wis.) 200 Fed: 600. 
Fraud, bad faith or collusion on the part of the trustee 
would obviously constitute a supervening equity ¢€n- 
titling the beneficiary to intervene. But even a refusal 
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to actively contest an adverse claim may be sufficient 
to permit the beneficiary to intervene. See Peoples 
Bank v. Va. Bridge & I. Co. 93 Fla. 474, 113 So. 680; 
but compare Ex parte Equitable Trust Co., (C. C. A. 
6), 231 Fed. 571; and Fink v. Bay Shore Term. Co. (C. 
C. A. 4) 144 Fed. 887. And see cases cited in Fosters 
Fed. Pr. (6th Ed.) Vol. 2, Sec. 258 b, p. 1287 et. seq. 
Stockholders will not ordinarily be permitted to inter- 
vene in a suit to which the corporation is a party to 
defend on behalf of the corporation, in the absence of 
fraud, collusion or neglect by the corporate officers. 
See Forbes v. Memphis El. P. & P. R. Co. (C. C. Tex.) 
Fed. C. No. 4926; Bronson v. LaCrosse R. Co. 2 Wall. 
(U. S.) 288, 301, 17 L. Ed. 725; Cont. & Com. Tr. & 
Sav. Bk. v. Allis-Chalmers Co. (C. C. A. 6) 200 Fed. 
600; Atl. Ref. Co. v. Port Lobos Petr. Corp. (D. C. 
Del.) 280 Fed. 934. From the opinion in Acme W. L. 
& Color Wks. v. Republic Motor Truck Co. (D. C. 
Mich.) 284 Fed. 589, it would appear that a petition to 
intervene as a stockholder should set forth such a state 
of facts as would be necessary to sustain an original 
stockholders bill seeking to assert the rights of the 
corporation. General creditors may intervene merely 
to participate in the benefits of a decree and to share 
in the distribution of a fund in the custody of the 
court. Johnson v. Johnson (D. C. Nev.) 225 Fed. 413; 
Cauffiel v. Lawrence (D. C. Tenn.) 256 Fed. 714; Tift 
v. Sou. Ry. (C. C. Ga.) 159 Fed. 555. Compare Mor- 
gareidge v. Howey, 75 Fla. 234, 78 So. 14. Unless 
there is some supervening equity in favor of a general 
creditor, the general rule appears to be that he may 
not intervene before the court appoints a time for 
filing claims. See Sands v. Greeley (C. C. N. Y.), 80 
Fed. 195. But unsecured creditors without judgments 
have been permitted to intervene in order to object to 
or set aside a collusive sale of assets whereby they are 
prejudiced. Louisville Tr. Co. v. L. N. A. & C. R. Co., 
174 U.S. 674, 48 L. Ed. 1130; W. U. Tel. Co. v. U.S. 
& Mex. Tr. Co. (C. C. A. 8), 221 Fed. 545, 549. 
Intervenor May Challenge the Main Proceeding. 
Since a general creditor may challenge a collusive sale. 
there appears to be no logical reason to deny to inter- 


vening creditors or stockholders the right to challenge 


a collusive receivership or even the entire suit. But 
see Scattergood v. Am. Pipe & Constr. Co. (C. C. A. 3), 
249 Fed. 23; Hutchison v. Phila. & G. SS. Co. (D. C. 
Pa.), 216 Fed. 795. The requirement of federal equity 
rule 37 that the intervention shall be in subordination 
to and in recognition of the propriety of the main pro- 
ceeding has made possible notorious abuses, rendering 
creditors powerless to enforce their rights, by pro- 
longed receiverships in “friendly” creditors’ suits and 
in foreclosure proceedings which are designed primari- 
ly to “conserve” the debtors assets and to withdraw 
them from the reach of less friendly creditors. The 
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purpose of the last clause of Section 9 is to afford a 
means of preventing such abuses and to permit the in- 
tervenor, in the court’s discretion, to challenge the suf- 
ficiency of the plaintiff’s bill or the propriety of the 


‘proceeding. Where the intervenor claims by a title or 


right which is superior to the title of parties to the 
suit, the requirement that the intervention shall be 
subordinate to the main proceeding has no application. 
See French v. Gapen, 105 U. S. 509, 26 L. Ed. 951; 
Peoples Bank v. Va. Bridge & I. Co., 93 Fila. 474, 113 
So. 680; Dutcher v. Haines City Estates (C. C. A. 5), 
26 Fed. (2d) 669. And if the intervenor claims a right 
of equal dignity with the plaintiff’s, he may oppose 
the plaintiff’s claim for a preference. Ogilvie v. Knox 
Ins. Co., 2 Black (U. S.) 539, 17 L. Ed. 349; Carter v. 
New Orleans (C. C. La.), 19 Fed. 659. An intervenor 
may obtain affirmative relief in a proper case. See 
Nelson v. Tropical Land Co., 93 Fla. 208, 111 So. 512; 
Brinckerhoff v. Holland Tr. Co. (C. C. N. Y.), 146 Fed. 
203; and compare Miami Hardware Co. v. Magic City 
Bldg., 96 Fla. 32, 117 So. 704. 

Whether Granting Leave to Intervene is Discre- 
tionary. It is generally said by the federal courts 
that the power to grant leave to intervene is discre- 
tionary, except where the petitioner claims an interest 
in specific propery within the exclusive jurisdiction 
and subject to the exclusive disposition of the court, 
so that his interest can be enforced in no other way 
than by the action of that court in which class of cases 
the right to intervene is absolute. See W. U. Tel. Co. 
v. U.S. M. & T. Co. (C. C. A. 8), 221 Fed. 545, and 
cases there cited. If this is a correct statement of the 
law, and if it is interpreted to mean that the inter- 
venor’s rights must be such as can be enforced in no 
other way than by action of that particular court in 
that particular proceeding, it would confine the abso- 
lute right to intervene to a very narrow class of cases, 
namely, to those cases in which the intervenor’s in- 
terests could be bound without making him a party to 
the suit. It would seem, however, that such discretion 
as the equity court has under section 9 in granting or 
denying leave to intervene is the limited discretion 
which the chancellor exercises in granting any kind of 
equitable relief. 

Purchase Pendente Lite. Where one acquires his 
interest in the property pendente lite from one 
who is a party he does so at his own peril. Wiswall v. 
Sampson, 14 How. (U. S.) 52, 14 L. Ed. 322. But in 
a suit in equity in which the equity court had not as- 
sumed such control of the property as to prevent. a 
creditor from levying execution thereon, such creditor 
pending the equity suit obtained a final judgment, 
levied execution upon, and bought in the property cov- 
ered by the notice of lis pendens. The creditor was 
then permitted to intervene in the equity suit, and ob- 
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tained a decree cancelling the lis pendens as to his 
property. Dutcher v. Haines City Estates (C. C. A. 
5), 26 Fed. (2d) 669. Compare Wagg v. Stitt, 95 Fla. 
748, 116 So. 637, from which it appears that a pur- 
chaser pendente lite, who does not claim under or 
through any person who has been made a party to the 
suit, may be allowed to intervene. -But that case, as 
authority for the proposition just stated, is perhaps 
weakened by the circumstance that no notice of lis 
pendens was filed. It has been repeatedly held by the 
Florida Supreme Court that one who acquires his in- 
terest pendente lite from a party to the suit may not 
intervene. Peninsular Naval Stores Co. v. Cox, 57 Fla. 
505, 49 So. 191; Smith v. Elliott, 56 Fla. 849, 47 So. 
387; Intermediary Finance Co. v. McKay, 93 Fla. 101, 
111 So. 531; Minge v. Davison, 94 Fla. 1197, 115 So. 
510. The rule of these cases may be modified by this 
act, if the circumstances are such as to invoke the dis- 
cretionary power of the chancellor. Under the doc- 
trine of lis pendens it is true that purchasers pen- 
dente lite are not necessary parties, though bound 
by the decree; but when the practice regarding inter- 
vention has been liberalized and the right extended, as 
is done by this act, the benefits of this section could 
doubtless be extended to them, in the discretion of the 
Court. In the federal courts it is within the court’s 
discretion to permit intervention by a purchaser pen- 
dente lite. Mellen v. Moline M. I. Wks., 131 U. S. 352, 
358, 33 L. Ed. 173, 179; Eyster v. Gaff, 91 U.S. 521, 
23 L. Ed. 403; Scott v. Mansfield C. & L. M. R. Co. 
(C. C. Ohio), Fed. C. No. 12541. In The Jennie Lind 
(C. C. N. Y.), Fed. C. No. 8287, the court said that it 
was the common practice in admiralty and in equity. 
Procedure. The settled federal practice seems to 
be to apply by petition. See Atl. Ref. Co. v. Port 
Lobos Petr. Corp. (D. C. Del.), 280 Fed. 934. Such ap- 
pears also to be the State practice. See Peninsular N. 
S. Co. v. Cox (supra), Intermediary Finance Co. v. Mc- 
Kay (supra), and Wagg v. Stitt (supra). If the peti- 
tioner seeks to intervene pro interesse suo, and not in- 
trusively as a party to the main controversy, it seems 
that leave to file the petition need not first be ob- 
tained. Toler v. E. T. V. & G. R. Co. (C. C. Tenn.), 67 
Fed. 168; Minot v. Mastin (C. C. A. 8), 95 Fed. 734. 
But it has been said, generally, that leave to file is 
necessary. Atl. Ref. Co. v. Port Lobos Petr. Corp. 
(supra). The court could at the same time make an 
order for the parties affected to show cause why the 
prayers of the petition should not be granted. See 
Atl. Ref. Co. v. Port Lobos Petr. Corp. (supra) for this 
practice. Section 9 does not expressly require 
the petition to be verified, but reference to the cases 
indicates that verification is usual. This is in accord 
with the rule requiring affidavits under the older prac- 
tice. See Daniell’s Ch. Pl. & Pr. 6th Am. Ed. Vol. 2, 


p. 1058. And see Palmer v. Bankers Trust Co. (C. C. 


A. 8) 12 Fed. (2d) 747. In Peninsular N. S. Co. v. 


Cox (supra) failure to verify the petition was men- 
tioned and disapproved inferentially. Whether the pe- 
tition should be verified under this Act is an open 
question. Depending upon the nature of the defense 
to or attack upon the petition, the court may decide 
the petitioner’s rights on the pleadings. Central Trust 
Co. v. Madden (C. C. A. 4) 70 Fed. 451. Or the court 
may refer the petition to a master. Merc. Trust Co. 
v. Pittsburgh &c R. Co. (C. C. A. 3) 115 Fed. 475. If 
the petitioner seeks to intervene intrusively as a de- 
fendant in the suit it has been held the petition should 
either be accompanied by an answer or should itself 
contain all the essentials of an answer. Toler v. E. 
Tenn. V. & G. R. Co. (C. C. Tenn.) 67 Fed. 168; Grand 
Trunk R. Co. v. Cent. Vt. R. Co. (C. C. Vt.) 91 Fed. 
569. Section 9 authorizes intervention at any time. 
Intervention is frequently allowed after a decree ad- 
judicating the equities. See Robertson v. Baker, 11 
Fla. 192. Especially when the controversy did not dis- 
close itself until then. Cincinnati I. & W. R. Co. v. 
Indianapolis U. R. Co. (C. C. A. 6) 279 Fed. 356. And 
see Franch v. Gapen, 105 U. S. 509, 26 L. Ed. 951. 
Sometimes the right to intervene does not exist until 
after decree. See East Coast Cedar Co. v. Peoples 
Bank (C. C. A. 4) 111 Fed. 446. The stage of the 
main proceeding at which the intervention may be per- 
mitted necessarily depends upon the circumstances of 
the particular case, the character of the main proceed- 
ing, the nature of the intervenor’s claim and the kind 
of relief sought by him. But one seeking to intervene 
may be barred by laches. See Clarke v. Boysen (C. C. 
A: 8) 285 Fed. 122; Allington v. Shevlin-Hixon Co., 
(D. C. Del.) 2 Fed. (2d) 747; Westinghouse E. & M. 
Co. v. Brooklyn R. T. Co., (D. C. N. Y.) 256 Fed. 456; 
U. S. Trust Co. v. New Mexico, 183 U. S. 535; 46 L. 
Ed. 315; Leary v. U. S. 224 U. S. 567, 56 L. Ed. 889, 
Ann. Cas. 1913D 1029; U. S. Trust Co. v. Chicago T. 
& Tr. Co. (C. C. A. 7) 188 Fed. 292; Caldwell v. 
Guardian Trust Co. (C. C. A. 8) 26 Fed. (2d) 218; 
The American Eagle, (D. C. Del.) 28 Fed. (2d) 1900; 
Merriam v. Bryan (C. C. A. 9) 36 Fed. (2d) 578. 

For collection of federal cases relating to interven- 
tion see Foster’s Fed. Pr., 6th Ed., Vol. 2, Ch. XVII; 
and Annotation, Ann. Cas. 1913D, p. 1031 et. seq. 


Section 10. SUBSTITUTION OF GRANTEE OR 
ASSIGNEE AS PLAINTIFF: The grantee or assignee 
of a cause of action (including receivers, liquidators 
and trustees in bankruptcy), pendente lite, may, on 
the order of the court, be substituted as plaintiff on 
verified motion or petition ef the plaintiff or the 


grantee or assignee himself, after notice to the party 
or parties affected. 
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COMMITTEE NOTE: The purpose of 
this section is to permit the substitution as 
plaintiff of a party who acquires the cause of 
action pending the suit, and to simplify the 
procedure whereby the substitution is ef- 
fected. 


ANNOTATION 

This section has no counterpart in any express 
provision of the Florida statutes or rules. Its purpose 
is to obviate the filing of a supplemental bill in those 
cases where it is necessary for the grantee or assignee 
of a cause of action to become a party in order to con- 
tinue the suit, as formerly provided by Florida equity 
rule 39. Compare Eureka Corp. v. Guardian Trust 
Co. (Fla.), 189 So. 198, holding that a supplemental 
bill was not necessary to bring in the liquidator of an 
insclvent state bank. Note that the motion or petition 
under this section must be verified, which is not re- 
quired by Section 19 relating to substitution of parties 
consequent upon the death of a party. Section 10, it 
would seem, leaves unchanged the rule that a suit can- 
note be continued in the name of a plaintiff who has 
aliened or assigned his whole interest. See Dees v. 
Cook, 58 Fla. 420, 51 So. 138. But if the alienation or 
assignment is not absolute or unconditional, or if its 
extent or validity is denied, or if the grantor or as- 
signor retains an interest in the decree which may be 
rendered by reason of his covenant or obligation to the 
grantee or assignee or other person, he still is a proper 
party; and even then, where the alienation or assign- 
ment is voluntary, the grantee or assignee ought to be 
made a co-plaintiff; and where the assignment is in- 
voluntary, as, for example, one by operation of law tv 
a trustee in bankruptcy, the assignee must be made a 


party. See Story, Eq. Pl., 10th Ed., Sec. 153, 158, pp. 
161, 165. 


See Section 27 in regard to pleading supplemental 
matters by amendment instead of by supplemental bill. 

See Supreme Court form (No. 10) of Motion to 
Substitute Grantee as Plaintiff, on p. of the Ap- 
pendix; also form (No. 11) of Order, on p. —_, Appen- 
dix. 

Section 11. NOMINAL PARTIES. Where no ac- 
count, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an infant, 
the party, upon service of the summons in chancery 
upon him, need not appear and answer the bill, un- 
less the plaintiff specially requires him to do so by 
the prayer; but he may appear and answer at his op- 
tion; and if he does not appear and answer he shall 
be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer he 
shall be entitled to the costs of all the proceedings 
against him, unless the court shall otherwise direct. 
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COMMITTEE NOTE: Same as federal 
equity rule 40, and practically identical with 
Florida equity rule 35. 

ANNOTATION 

Except as required by this rule, the bill need not 
pray that the defendant be required to answer. Pitts- 
burgh W. H. Co. v. Beler W. H. Co. (D. C. Pa.) 222 
Fed. 950. Federal equity rule 40 (1912) from which 
this section is taken, is practically the same as old 
federal equity rule 54 (1842). This section provides 
in effect that one against whom no relief is prayed is 
not required to answer the bill, in the absence of a 
special prayer in the bill. Infants are excepted, be- 
cause an answer for them must be filed by their 
guardian ad litem, and the bill cannot be taken pro 
confesso as to them. See Section 15 and annotation 
following that section. The provision that the plain- 
tiff may specially require a nominal defendant to an- 
swer seems to be of no value to the plaintiff, unless it 
is interpreted to mean that such defendant may be re- 
quired to answer interrogagories; and so interpreted, it 
seems superfluous. See annotations following sections 
44 and 48. The last sentence of Section 11 gives the 
court discretion to impose costs on such a defendant 
in a proper case. Ordinarily no costs are imposed upon 
a defendant against whom no relief is sought. Teed v. 
Marvin, 41 Mich. 216; Strohmeyer v. Zeppenfeld 28 
Mo. App. 268; Malcomson v. Wappo Mills, (C. C. S. 
C.) 97 Fed. 225. But where such defendant opposes 
the plaintiff either as to the relief sought or the dis- 
covery, he may render himself liable for costs. Bots- 
ford v. Botsford, 49 Mich. 29; Carrington v. Lentz, (C. 
C. Mo.) 40 Fed. 18. It is possible to construe this sec- 
tion as meaning that no costs may be imposed in any 
case upon a nominal defendant who has not appeared 
and answered and who has not been specially required 
to do so by appropriate prayer. Under that construc- 
tion, if discovery were sought from him under Section 
48, such defendant might oppose the discovery by ob- 
structive tactics without rendering himself liable for 
costs. Fcr this reason, nominal parties against whom 
no relief is sought ought always to be specially re- 


‘quired by appropriate prayer to appear and answer the 


bill, whenever the plaintiff desires to obtain discovery 
from them. 

Section 12. TRUSTEES MAY REPRESENT 
BENEFICIARIES. In all suits concerning property 
which is vested in trustees, where such trustees are 
campetent to sell and give discharges for the proceeds 
of the sale, or the rents, income or profits of the es- 
tate, all or any, such trustees shall represent the per- 
sons beneficially interested in the estate or the prc- 
ceeds, or the rents, income or profits, and in such 
cases it shall not be necessary to make the persons 
beneficially interested in such property, or rents, in- 
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come or profits, parties to the suit; but the court may, 
upon consideration of the matter on the hearing, if it 
shall so think fit, order such persons to be made 
parties. 

COMMITTEE NOTE: Based on Florida 
equity rule 30, but enlarged so as to include 
trustees of any express trust of real or per- 
sonal property who are competent to sell and 
give discharges for the proceeds of the sale 
or the rents, income or profits of such prop- 
erty. The existing Florida equity rule is 
confined to testamentary trustees of real es- 
tate which seems unnecessarily restrictive. 

It is understood that this section authorizes 

suits either by or against such trustees. 

ANNOTATION 

Section 12 is largely declaratory, it seems, of what 
would be the general rule in the absence of the express 
provisions of Florida equity rule 30, because the pow- 
er of a trustee of an express trust to represent the 
beneficial interests in a suit in equity within the limits 
of the powers vested in him upon his appointment was 
recognized and was not limited to testamentary trusts. 
See Story, Eq. Pl., 10th Ed. Sec. 149, p. 155; Sec. 150, 
p. 156; Sec. 215, p. 215; Kerrison v. Stewart, 93 U. S. 
155, 23 L. Ed. 843; People’s Bank v. Virginia Bridge 
& I. Co., 94 Fla. 474, 113 So. 680. 

In Busch v. City Trust Co. (Fla.) 134 So. 226, and 
Winer v. Trust Co. of Fla. 98 Fla. 726, 124 So. 35, the 
court did not stay within the letter of Florida equity 
rule 30, but, in accord with the foregoing authorities, 
held that the holders of bonds secured by a deed of 
trust were not necessary parties to a foreclosure suit 
brought by the trustee fcr the bondholders. In Kramer 
v. Smith, 99 Fla. 1147, 128 So. 477, it was held that 
the trustee could sue without making the beneficiaries 
parties, the court resting its decision upon Sec. 2561 
R. G. S. (4201 C. G. L.), which seems thereby to have 
been held applicable to suits in equity. And in Whit- 
ney v. Hillsborough County, 99 Fla. 628, 127 So. 486, 
it was held that a trustee for bondholders could defend 
without making the bondholders parties, where the 
bondholders were numerous and widely scattered. 


Compare McAdoo v. Moses (Fla.) 132 So. 638, which. 


was a suit against a trustee to enjoin the use of a lot 
in violation of a restrictive covenant, where it was held 
that the beneficiaries were indispensable parties; also 
Rivas v. Summers, 33 Fla. 539, 15 So. 319, holding that 
testamentary trustee could not represent beneficiaries 
in a partition suit and that beneficiaries were neces- 
‘Sary parties defendant; also Trustees v. Gleason, 15 
Fla. 384, 399, holding that beneficiaries are necessary 
parties in a suit against the trustee for specific per- 
formance of a contract to convey land. Under this 
section such trustees, whether the trust be of real or 
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personal property, a testamentary trust, or one created 
inter vivos, may represent the beneficial interests, 
either as plaintiffs or defendants. Florida equity rule 
39, upon which this section is based, was taken from 
old federal equity rule 49 (1842) which was not car- 
ried over into the federal equity rules of 1912. These 
rules were substantially the same as Order XXX of 
the English High Court of Chancery (1841), in which 
it was provided that representation by such trustees 
should be “in the same manner and to the same ex- 
tent as the executors or administrators in suits con- 
cerning personal estate represent the persons bene- 
ficially interested in such personal estate.” In suits 
concerning the personal estate, the executor (or ad- 
ministrator) represented the entire personal estate, 
and the beneficiaries were never made parties. Cox 
v. Barnard, 5 Hare 253, 67 English Reprint 907. The 
language from the English rule just quoted is not in- 
corporated in Section 12. 

The act expressly provides that the trustee must 
be competent to sell and give discharges for the pro- 
ceeds. Unless he is competent both to sell and to give 
discharges, the beneficiaries must be made parties. 
For example, where the trustee had no power to sell 
during the life of the testator’s daughter without her 
consent, it was held that the beneficiary must be made 
party. Lloyd v. Smith, 13 Sim. 457; 60 English Re- 
print 177. The trustee must also be vested with legal 
title; if he is not, then the holder of the legal title or 
all beneficiaries must also be made parties. For ex- 
ample, when an estate was devised to certain trustees, 
with a power of appointment to one of the life bene- 
ficiaries, the life beneficiary by will appointed other 
trustees to receive the proceeds and give discharges, 
and it was held that the holder of the legal title must 
also be made a party, unless all of the beneficiaries 
were made parties. Turner v. Hind, 12 Sim. 413, 59 
English Reprint 1191. Under the English rule it was 
held that the trustees cannot represent some of the 
beneficiaries in a controversy between themselves, but 
only where contention is between all the beneficiaries 
on the one hand and a stranger on the other. Payne 
v. Parker, L. R. 1 Ch. App. 327. But where the con- 
troversy is between the trustee and one claiming an 
aliquot part of a fixed fund, the beneficiaries of the 
other aliquot parts would not be necessary parties, but 
only the trustee and the claimants to that part of the 
fund which is the subject-matter of the controversy. 
Story, Eq. Pl., 10th Ed., Sec. 212, p. 210. Likewise, 
in a suit which recognizes and is in subordination to a 
prior claim or charge upon the trust property, it is not 
necessary to make parties those beneficiaries of the 
class having priority. Story, Eq. Pl., 10th Ed. Sec. 
148, p. 154; Ward v. Bassett, 5 Hare, 179, 67 English 
Reprint 877. It also has been held that in a suit by a 
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beneficiary having a prior charge of a specific amount 
on the proceeds, the residuary beneficiary is not a 
necessary party. Reeve v. Richer, 1 DeG. & S. 624, 
63 English Reprint 1224. The trustee cannot repre- 
sent beneficiaries in a controversy between the bene- 
ficiaries and the trustee, as, for example, where the 
trustee is charged with fraud. Read v. Prest, 1 K. & 
J. 183, 69 English Reprint 421. One who is appointed 
trustee to take a remainder when it shall vest, is a 
proper party plaintiff in a suit for an accounting 
against the life tenant of the estate, although all the 
cestuis que trustent are also plaintiffs. Anderson v. 
Northrup, 30 Fla. 612, 12 So. 318. A trustee under a 
bond and mortgage is a necessary party plaintiff in 
suit to foreclose the mortgage. So. L. Ins. & Tr. Co. 
v. Lanier, 5 Fla. 110, 58 A. D. 448. 

A party suing or being sued in a representative 
capacity should be clearly designated as such, using 
the words “as trustee,” etc., immediately following the 
name. Otherwise the designation may be held to be 
merely descriptio personae and not to make him a par- 
ty in his representative capacity. See Yulee v. Ca- 
nova, 11 Fla. 9; Thomas v. Martin (Fla.) 129 So. 602; 
Clonts v. Cline, (Fla.) 131 So. 321; also Watkins V. 
Herring 95 Fla. 690, 115 So. 692. 

Section 13. SUIT TO EXECUTE TRUSTS OF 
WILL: HEIR AS PARTY. In suits to execute the 
trusts of a will, it shall not be necessary to make the 
heir at law a party; but the plaintiff shall be at lib- 
erty to make the heir at law a party where he desires 
to have the will established against him. 

COMMITTEE NOTE: Same as federal 

equity rule 41 and Florida equity rule 31. 

ANNOTATION 

This rule was first promulgated by the United 
States Supreme Court in 1842. It is based upon Order 
XXXI of the English High Court of Chancery (1841). 
The necessity for it grew out of the invariable require- 
ment of courts of equity that the heir at law be made 
a party to all suits to execute testamentary trusts of 
realty. In other words, equity would not carry into 
effect a will of real estate until the will had either 


Daniell’s Chancery Pl. & Pr., 6th Am. Ed., Vol. 1, 
p. 231. . 
Section 14. CLASS SUITS: EFFECT OF. When 
the question is one of common or general interest to 
many persons constituting a class so numerous as to 
make it impracticable to bring them all before the 
court, one or more may sue or defend for the whole. 
COMMITTEE NOTE: Same as federal 
equity rule 38. The words “but in such case 
the decree shall be without prejudice to the 
rights and claims of all the absent parties” 
found in Florida equity rule 29 have been in- 


been admitted by the heir or proved against him. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


tentionally omitted, so that the decree will 

be binding on absent parties unless otherwise 

provided by the decree itself. 

ANNOTATION 

This section conforms the Florida practice to that 
generally prevailing. The provision saving the rights 
of absent parties which was contained in Florida 
equity rule 29, and in old federal equity rule 48 (1842) 
from which it was taken, had the practical effect 
largely of nullifying the rule. In every “class suit’. 
the decree is necessarily binding on all the parties in 
the class affected. If the court permits the suit to be 
maintained or defended by one or more for the whole 
class, the court necessarily adjudicates that the ab- 
sent persons are properly represented, and, being rep- 
resented in the suit, they are bound by the decree. 
The court ought to be satisfied, however, that the one 
or more who sue or defend can and will adequately 
represent the interests of those who are not present. 
See Fletcher, Eq. Pl. & Pr., Sec. 26, p. 42 et seq., Dan- 
iell’s Ch. Pl. & Pr., 6th Am. Ed., Vol. 1, p. 238, et seq., 
Story, Eq. Pl., 10th Ed. Sec. 97, p. 102. The absent 
persons are bound by representation, but they are not 
parties to the suit any more than beneficiaries who 
are not parties but are represented by trustees, and 
they do not have to be named. Doan v. Consolidated- 
Progressive Oil Corp., (D. C. Del.) 271 Fed. 12, and 
cases there cited. State of Maine Lbr. Co. v. King- 
field Co., (D. C. Conn.) 218 Fed. 902 and Whitaker v. 
Whitaker Iron Co., (D. C. W. Va.) 238 Fed. 980, are 
apparently contra. 

The bill filed by a representative of class ought to 
allege that there are persons other than the plaintiff 
who constitute a class having a common or general in- 
terest in the subject-matter. If these allegations are 
denied, they must be proved, and the court should de- 
termine whether the common or general interest ex- 
ists before making a decree which would bind the ab- 
sent persons alleged to be in court by representation. 
Hill v. Eagle Glass & Mfg. Co. (C. C. A. 4), 219 Fed. 
719 (reversed on other grounds, 245 U. S. 275, 62 L. 
Ed. 286.) They must be shown to have ami interest in 
common with the plaintiff. Newton v. Earl of Edg- 
mont, 4 Sim. 574, 585, 58 English Reprint 215, 219; 
Jones v. Garcia del Rio, 1 T. & R., 297, 37 English Re- 
print 1113. And they must be numerous. N. & D. R. 
Co. v. Orr, 18 Wall. (U. S.) 427, 21 L. Ed. 810. The 
representative cannot be a mere volunteer, but he must 
himself be a member of the class; and unless it ap- 
pears that he himself has an interest which would be 
affected by a decree, he cannot maintain the bill. Mce- 
Cabe v. A. T. & S. F. Ry. Co., 235 U. S. 151, 59 L. Ed. 
169. Where it is sought to make the representatives 
of a class parties defendant and the names of all the 
members of the class are known, it may be well to 
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name them all in the bill, and then after serving one 
or more with process, have the court make an inter- 
locutory order that one or more shall represent the 
whole class and that service upon the remainder of the 
class shall not be necessary. This was done in Ayres 
v. Carver, 85 U. S. 591, 15 L. Ed. 179; but it does not 
seem to be necessary. See Weale v. West Middlesex 
W. Works, 1 Jac. & Walk. 358, 369, 37 English Re- 
print 412, 416; Mayor of York v. Pilkington, 1 Atk. 
282, 26 English Reprint 180; Spaulding v. Evenson (C. 
C. Wash.) 149 Fed. 913; Northern Pac. Ry. Co. v. Lee 
(D. C. Wash.) 199 Fed. 621. St. L. T. M. & S. Ry. Co. 
v. McKnight, 244 U. S. 368 (61 L. Ed. 1200) is contra 
to the case last cited on the question of the common 
or general interest, but seems impliedly to hold that 
the absent members of the class need not be named in 
the bill. In all such cases, it would seem in view of 
the change which section 14 (supra) makes in the Flor- 
ida rule, that a decree against those representatives 
who are parties before the «court will bind all the mem- 
bers of the class. See Brown v. Vermuden, 1 Ch. Cas. 
272, 22 Engiish Reprint 796; Weale v. West Middle- 
sex W. Wks., 1 Jac. & Walk. 358, 369, 37 English Re- 
print 412, 416. 

As to when the question is one of common or gen- 
eral interest so as to permit a class suit under this 
section, and generally upon the subject of class suits, 
see Foster’s Fed. Pr. (6th Ed.), Vol. 1, Sections 114, 
115 and 116, p. 701, et seq. 

Section 15. SUITS BY OR AGAINST INCOM- 
PETENTS. Guardian ad litem to defend a suit may 
be appointed by the court for infants or other persons 
who are under guardianship, or otherwise incapable 
of suing for themselves. All infants and other per- 
sons so incapable may sue by their guardians, if any, 
or by their next friend; subject, however, to such or- 
ders as the court may direct for the protection of in- 
fants and other persons. 

COMMITTEE NOTE: Same as federal 
equity rule 70 and substantially the same as 
Florida equity rule 36. 

ANNOTATION 


Generally. In suits at law an infant may sue 


either by his guardian, if any, or by his next friend.. 


1 Black. Com. 464; Chitty on Pl., 16th Am. Ed., Vol. 1, 
p. 291. But in equity it seems that, in the absence of 
such an express provision as is contained in this sec- 
tion, he could sue only by his next friend. See Story, 
Eq. Pl., 10th Ed., Sec. 57, p. 57, and note 5. The suit 
should be brought in the name of the ward “by his 
guardian” or “by his next friend”, as the case may 
be, and not in the name of the guardian or next friend 
as in the case of a trustee. Sanderson v. Sanderson, 
17 Fla. 820; Paul v. Frierson, 21 Fla. 529. The statute 
(Sec. 2562, R. G. S.; 4202, C. G. L.) requiring the next 


friend to give bond upon commencing a suit has been 
held to have no application to suits in equity, but the 
court has discretion to make such requirement as it 
deems necessary to protect the ward’s interests. Pace 
v. Pace, 19 Fla. 488. The bill should show in what re- 
spect the ward is incapacitated or incompetent to sue 
alone in his own name. West v. Reynolds, 35 Fla. 317, 
17 So. 740. Suits against the guardian may be brought 
in the name of the ward by his next friend. Pace v. 
Pace (supra). 

Minors. An infant ordinarily defends by a guar- 
dian ad litem appointed by the court. McDermott v. 
Thompson, 29 Fla. 299, 10 So. 584; Brock v. Doyle, 18 
Fla. 172. The infant should be sued in his own name, 
and service of process upon him must be perfected un- 
der Ch. 7853, Acts 1919 (4273, C. G. L.). The answer 
or appearance of the guardian ad litem will not oper- 
ate as an appearance, or otherwise bind the infant, be- 
fore service is perfected. Laflin v. Gato, 52 Fla. 529, 
42 So. 387; Brock v. Doyle, 18 Fla. 172; Standard Oil 
Co. v. Mehrtens, 96 Fla. 455, 118 So. 216; Grimsley v. 
Rosenberg, 94 Fla. 673, 114 So. 553. Constructive 
service which would be good as to a person sui juris 
will be good as to infants; Quigley v. Cremin, 94 Fla. 
104, 113 So. 892; Goodrich v. Thompson, 96 Fla. 327, 
118 So. 60. Section 3115 R. G. S. (4900 C. G. L.), 
which expressly relates only to suits involving an in- 
terest in real estate, is held to be merely declaratory. 
Quigley v. Cremin (supra); Goodrich v. Thompson, 
(supra). Before the enactment of Ch. 7853, Acts 1919 
(4273 C. G. L.), when served personally the infant had 
to be served in the presence of his legal guardian or 
the person having actual care and custody of him for 
the time being. McDermott v. Thompson, 29 Fla. 299, 
10 So. 584. Under the statute cited it is now required 
that service must also be made upon his “guardian or 
other person in whose care or custody he may be”. 
And even though the defendant infant’s legal guardian 
is a defendant in the suit, it would seem necessary to 
perfect service under the statute and also to appoint 
a guardian ad litem. See Gibbons v. McDermott, 19 
Fla. 852. It has been held, however, that where the 
general guardian answers and defends as such for the 
infant and is recognized by the court as the infant’s 
representative in the suit, this is equivalent to appoint- 
ing such guardian a guardian at litem without the 
formality of an order to that effect. Price v. Winter, 
15 Fla. 66. If the minor is served in Florida but his 
guardian is a non-resident, it would seem proper to 
serve some “other person in whose care or custody he 
may be” in this State. 

Persons Non Compos Mentis. In general, a per- 
sons of unsound mind should sue and be sued in the 
same manner as infants should sue and be sued. Their 
guardians have the same power as the guardians of 
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infants. Sec. 3991, R. G. S. (5918, C. G. L.); Sec. 
4006, R. G. S., (5928, C. G. .L.). If the person has been 
adjudged insane and a guardian has been appointed, 
the suit should be brought in the name of the ward by 
his guardian; if no guardian has been appointed the 
bill should be filed by his next friend. See Kilbee v. 
Myrick, 12 Fla. 419; Clarke v. Knight, 84 Fla. 468, 94 
So. 665. When the suit is brought by next friend be- 
fore an adjudication of insanity, it is proper for the 
next friend to petition the court to have himself ap- 
pointed next friend by an order of the court. Clarke 
v. Knight (supra). The alleged incompetent may con- 
test the proceeding, take issue on his incompetency, 
and move to dismiss the bill. Croker v. Croker, 83 
Fla. 572, 92 So. 221. Or, if a guardian is appointed while 
the suit instituted by next friend is pending, the guar- 
dian may appear and contest the bill, but if the court 
deems it to the best interests of the ward, it may allow 
the suit by next friend to proceed, and make the guar- 
cian a party defendant. Clarke v. Knight (supra). Prior 
to the enactment of Sec. 2564, R. G. S. (4204, C. G. 
L.) a wife could not sue for a husband of unsound mind. 
Kilbee v. Myrick (supra). Now, however, in view of 
the statute removing the disability of the wife cf an 
insane man, which is expressly made applicable in 
equity, it would seem that she could sue in his name as 
his next friend. There is a distinction between one of 
enfeebled mind due to old age, bodily infirmity or other 
physical causes, and one who has been adjudged insane. 
Clarke v. Knight (supra). Therefore, unless the alleged 
incompetent has been adjudged insane, a suit on his be- 
half should be by his next friend other than his wife. 
Non-residents of unsound mind are subject to con- 
structive service just as persons sui juris. Quigley v. 
Cremin, 94 Fla. 104, 113 So. 892; Goodrich v. Thomp- 
son, 96 Fla. 327, 118 So. 60. 

Married Women. Married women are not expressly 
mentioned in this section, but it seems proper to discuss 
them as “persons otherwise incapable of suing for 
themselves.” A married woman must sue in equity by 
her husband or other person as next friend. Smith v. 
Smith, 18 Fla. 789; Fairchild v. Knight, 18 Fla. 770, 
Lignoski v. Bruce, 8 Fla. 269; Edgar v. Bacon, 97 Fla. 
679, 122 So. 107 6th headnote. Unless she has been 
made a free dealer by the circuit court pursuant. to 
statute. Wilson v. Wilson, 96 Fla. 358, 118 So. 215. Or 
unless she is prosecuting a suit concerning her land 
and rights therein. Sec. 3951, R. G. S. (5870, C. G. L.). 
That statute applies to suits in equity. Blood v. Hunt, 
97 Fla. 551, 121 So. 886. But it does not apply to a suit 
to foreclose a mortgage. Korabeck v. Childs, 98 Fla. 
576, 124 So. 24. Sec. 2563 R. G. S. (4203 C. G. L.) also 
authorizes a married woman to interpose a claim to her 
personal property levied upon under legal process with 
all the rights, powers and privileges of.a femme sole. In 
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Fairchild v. Knight (supra) a married woman filed a 
bill to enjoin execution against personal property al- 
leged to be her separate estate; and although the 
statute last cited appears to have been then in force, the 
court held that the bill should have been filed in the 
name of the wife by her next friend against her hus- 
band and others. This practice was followed in Storrs 
v. Storrs, 23 Fila. 274, 2 So. 368. The court was evidently 
of the opinion that the statute did not apply in an 
equity suit to enjoin the execution. In the recent case of 
Edgar v. Bacon, 97 Fla. 679, 123 So. 679 (a law case) 
the opinion assumes that the statute does apply in 


equity. She may sue as if unmarried when her husband 


has become insane or has deserted her for six months. 
Sec. 2564 R. G. 8. (4204, C. G. L.). 

The general rule is that in suits brought for her 
separate property, a married woman should sue as sole 
plaintiff by her next friend and should make her hus- 
band a party defendant, not a_ co-plaintiff. Story, 
Equity Pl. 10th Ed., Sec. 68, p. 62; Fletcher, Eq. Pl. & 
Pr., Sec. 12, p. 21; Fairchild v. Knight, 18 Fla. 770; 
Smith v. Smith, 18 Fla. 789; Taylor v. Brown, 32 Fla. 
334, 341, 13 So. 957. This rule, as we have just seen, is 
now changed by statute as to suits concerning her lands 
and interests therein. If the rule is disregarded, and 
the suit is brought in the name of the husband and wife 
as co-plaintiffs, it is said to be considered his suit only, 
and the decree will not bind her. Story, Eq. Pl., 10th 
Ed., Sec. 61, p. 61. Nevertheless, it has been held that 
the defect can be waived by the defendant, and the ob- 
jection will not be heard for the first time in the appel- 
late court. Taylor v. Brown (supra). But quaere 
whether such a decree is res adjudicata as to the wife. 

In suits against her husband it was the rule that 
a married woman must sue by next friend. Story, Eq. 
Pl., 10th Ed., Sec. 61, p. 61; Smith v. Smith, 18 Fla. 
789. In the case last. cited the rule appears to have been 
firmly established in Florida, but it was progressively 
relaxed in Taylor v. Brown (supra) and in Wood v. 
Woo?, 56 Fla. 882, 47 So. 560; and apparently entirely 
discarded in Easterly v. Wildman, 87 Fla. 73, 99 So. 359. 
No one can sue as next friend for a married woman 
who is otherwise competent except with her consent. 
Story, Eq. Pl., 10th Ed., Sec. 61, p. 61. 

In suits against a married woman, except where 
her disability has been removed by statute, the husband 
must always be joined as a defendant, except where he 
cannot be reached by process. Story, Eq. Pl., 19th Ed. 
Sec. 63, p. 62, et seq.; Garrison v. Parsons, 45 Fla. 335; 
33 So. 525. Unless, of course, the husband is the plain- 
tiff. Wilson v. Wilson, 96 Fla. 358, 118 So. 215. 

Section 16. JOINT AND SEVERAL DEMANDS. 
In all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as prin- 
cipals or sureties, it shall not be necessary to bring 
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before the court as parties to a suit concerning such 
demand all the persons liable thereto; but the plain- 
tiff may proceed against one or more of the persons 
severally liable. 

COMMITTEE NOTE: Same as federal 

equity rule 42 and Florida equity rule 32. 

ANNOTATION 

The court rule followed Order XXXII of the Eng- 
lish High Court of Chancery (1841). In absence of such 
a provision suits upon joint and several demands were 
subject to the general equity rule that all persons inter- 
ested should be made parties. See Daniell’s Ch. Pl. & 
Pr., 6th Am. Ed., Vol. 1, p. 266, et seq. This section 
makes the rule in equity more liberal than it is in an 
action at law, because, in an action at law, the plain- 
tiff having a joint and several demand may either sue 
all of the defendants jointly, or each one of them sep- 
arately, but he may not sue some of them. Springstead 
v. Crawfordville State Bank, 63 Fla. 267, 57 So. 668. 
Under this section, however, the plaintiff having a joint 
and several demand against several defendants may 
proceed in equity against one or more. 

Section 17. DEFECT OF PARTIES: RESISTING 
OBJECTION. Where the defendant shall by his an- 
swer suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, at or before 
the next rule day, or at any other time by special leave 
of the court, assign the cause for argument as a mo- 
tion upon that objection only; and where the plaintiff 
shall not so assign the cause, but shall proceed there- 
with to a hearing, notwithstanding an objection for 
want of parties taken by the answer, he shall not at the 
hearing of the cause, if the defendant’s objection shall 
then be allowed, be entitled as of course to an order to 
amend his bill by adding parties; but the court shall be 
at liberty to dismiss the bill, or to allow an amendment 
on such terms as justice may require. 

COMMITTEE NOTE: The foregoing is 
substantially the same as federal equity rule 

43 and Florida equity rule 33, with the ad- 

dition of the words “or at any other time by 

special leave of the court.” 
ANNOTATION 

Florida equity rule 33 is almost identical with the 
provisions of Order XXXIX of the English High Court 
of Chancery (1841), from which it was derived through 
old federal equity rule 52 (1842). See Daniell’s Ch. PI. 
& Pr., 6th Am. Ed., Vol. 1, p. 290. Under this section, 
instead of “setting down” the objection “within four- 
teen days after answer filed”, as required by Florida 
equity rule 33, it may be assigned for argument at or 
before the next rule day, or at any other time, by spe- 
cial leave of the court. See Supreme Court form No. 12 
in the Appendix, p. . If the plaintiff fails either to 
assign the objection for argument on or before the 


next rule day after answer filed, or thereafter to ob- 
tain special leave of court for that purpose, the penalty, 
it has been said, is that he will not be permitted to 
amend as of course, but only upon terms. See Daniell’s 
Ch. Pl. & Pr. 6th Am. Ed. Vol. 1, p. 291. This section 
apparently gives the court discretion to dismiss the bill 
without permitting an amendment, where the plaintiff 
has not assigned it for argument. But an order or de- 
cree dismissing the bill for want of parties should be 
without prejudice. Story, Eq. Pl. 10th Ed. Sec. 541, p. 
470; Mallow v. Hinde, 12 Wheat. (U.S.) 193, 199, 6 L. 
Ed. 599, 601; Hunt v. Wyckliffe, 2 Pet. (U. 8.) 215, 
7 L. Ed. 397; House v. Mullen, 22 Wall. (U. 8.) 42, 
22 L. Ed. 838; Kendig v. Deane, 97 U. S. 423, 24 L. 
Ed. 1061. 

An objection for want of parties may also be made 
by motion to dismiss where the defect appears on the 
face of the bill. Hyams v. Old Dominion Co. (D. °C. 
Maine) 204 Fed. 681. And see Supreme Court form 
(No. 6) of motion to dismiss for want of parties in the 
Appendix, p. . This section does not require such 
a motion to be assigned for argument. 

If the court should sustain the objection for want 
of parties on motion to dismiss, or on such objection 
made in the answer and assigned for argument under 
this section, the order could be for the cause to stand 
over until the plaintiff shall amend the bill. For this 
practice see Hunt v. Wyckliffe, 2 Pet. (U. S.) 215, 7 L. 
Ed. 397, 402; Bigelow v. Stringfellow, 25 Fla. 366, 5 So. 
816. The bill should not be dismissed without leave to 
amend. Price v. Stratton, 45 Fla. 535, 33 So. 644; Platt 
v. Miller, 72 Fla. 92, 72 So. 482. It might be possible for 
the plaintiff to amend the bill and so change its aspect 
as to remove the objection without bringing in a new 
party. See Gen. Inv. Co., v. L. S. & M. S. Ry. Co. (C. 
C. A. 6) 250 Fed. 160. The court may allow new par- 
ties to be brought in or added at any time before final 
decree. Camp Phosphate Co. v. Anderson, 48 Fla. 226, 
37 So. 722, 111 A. S. R. 77. Or even after final decree. 
Stokeley v. Connor, 80 Fla. 89, 85 So. 678. 

Section 18. DEFECT OF PARTIES: TARDY OB- 
JECTION. If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of par- 
ties, not having by motion or answer taken the objec- 
tion and therein specified by name or description the 
parties to whom the objection applies, the court shall 
be at liberty to make a decree saving the rights of the 
absent parties. 

COMMITTEE NOTE: Same as federal 
equity rule 44. It is also a substantial copy of 
Florida equity rule 34, the word “motion” be- 
ing used instead of “plea”. 

ANNOTATION 
This section was derived from Order XL of the Eng- 
lish High Court of Chancery (1841), through old fed- 
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eral equity rule 53 (1842). See Daniell’s Ch. P. & Pr. 6th 
Am. Ed., Vol. 1, p. 292. The defendant’s objection for 
want of parties cannot be general, but must be spe- 
cific ; if the names of such persons are known to the de- 
fendant, it has been held, he must state them. Campbell 
v. James (C. C. N. Y.), 2 Fed. 338, 348 (reversed on 
other grounds, 104 U. S. 356, 26 L. Ed. 786) ; Dwight 
v. Central Vt. R. Co. (C. C. Vt.), 9 Fed. 785; Attorney 
General v. Jackson, 11 Ves. 365, 369, 32 English Re- 
print 1128, 1130. And the defendant should state the 
reason why such persons are necessary parties. S. & 
B. C. I. & R. Co. v. Newman (C. C. A. 5), 77 Fed. 787, 
791. It would seem that these requirements would have 
to be met whether the objection is made by motion to 
dismiss or in the answer. If the defect is apparent on 
the face of the bill the objection may be made by mo- 
tion to dismiss, demurrers being abolished. Section 33. 
It is said to be an objection which goes to the whole bill. 
See Daniell’s Ch. Pl. & Pr., 6th Am. Ed., Vol. 1, p. 287; 
Wood v. Wood, 56 Fla. 882, 47 So. 560. See Supreme 
Court form No. 6 in Appendix, p..___. Failure to make 
the objection by motion to dismiss or in the answer 
does not constitute a waiver of the defect on the part of 
the defendant, but the objection has sometimes been 
allowed when first made at final hearing or even on ap- 
peal. Robinson v. Howe, 35 Fla. 73, 17 So. 368. The ob- 
jection has been raised on appeal by Supreme Court of 
its own motion. Fairchild v. Knight, 18 Fla. 770; Smith 
v. Smith, 18 Fla. 789. Craver v. Spencer, 40 Fla. 135, 25 
So. 880, and cases cited; Rawls v. Tallahassee Hotel Co. 
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43 Fla. 288, 31 So. 237; McAdoo v. Moses (Fla) 182 So. 


638. But compare Campbell v. Knight, 92 Fla. 246, 109 


So. 577, to the effect that the objection must be seas- 
onably made. The absent party there, however, did not 
seem to be necessary. Where the objection is first made 
at the hearing, the plaintiff has the benefit of this sec- 
tion; and is entitled to a decree for whatever relief he 
may be granted upon any aspect of the bill, if a decree 
can be made which will not prejudice the absent per- 
scons. See Greene v. Sisson (C. C. R. 1) Fed. Cas. 5,768; 
Wilson v. City Bank, (C. C. Mass) Fed. Cas. 17,797; 
Hagan v. Walker, 14 How. (U.S.) 29, 36, 14 L. Ed. 312, 
316; Gen. Inv. Co. v. L. 8. & M.S. Ry. Co., (C. C. A. 6) 
259 Fed. 160; Pawlett v. Bishop of Lincoln, 2 Atk 296, 
26 English Reprint 581; Daniell’s Ch. Pl. & Pr., 6th Am. 
Ed., Vol. 1, p. 292. But it would seem that, even under 
this section, the plaintiff cannot waive his rights 
against such absent persons in order to take a decree 
if the result would be to prejudice the rights of other 
parties to the suit. Poole v. West Point B. & C. Assn., 
(C. C. Nebr.) 30 Fed. 513; Daniell’s Ch. Pl. & Pr. 6th 
Am. Ed. Vol. 1, p. 293; Story, Eq. Pl., 10th Ed., Sec. 
139, p. 148. But the plaintiff may amend where sub- 
stantial justice requires it. Story, Eq. Pl., 10th Ed., Sec. 
541, p. 470. If amendable the bill should not be dis- 
missed even without prejudice. Platt v. Miller, 72 Fla. 
92, 72 So. 482. There is ordinarily no apparent advan- 
tage to the defendant to withhold his objection until 
the hearing. See Story, Eq. Pl., 10th Ed. Sec. 237, p. 232. 
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Austin L. Richardson 
Chas. J. Schuh 
Adrian M. Shields 
Arthur R. Thompson 
William B. Tippetts 
John I. Viney 
Stuart B. Warren 
E. C. Watson 
W. F. Way 
George W. Wylie 
CIRCUIT NO. 7 
DAYTONA: 
B. Franklin Brass 
John 8. Byington 
Millard B. Conklin 
C. H. Gardiner 
W. J. Gardiner 
Joseph Ginsberg 
Alfred A. Green 
P. W. Harvey 
Louis Ossinsky 
John R. Parkinson 
F. W. Pope 
Horace D. Riegle 
M. G. Rowe 
R. 8. Selden 
David Sholtz 
Thomas N. Tappy 
Roger H. West 
DELAND: 
W.S. Fielding 
J. E. Futch 
D. C. Hull 
Lincoln Hulley 
Neill S. Jackson 
Elmer R. Jones 
R. H. Jordan 
Ella C. Kindred 
John J. Kindred 
E. W. Landis 
J. E. Peacock 


E. L. Powe 
Murray Sams 
J. A. Scarlett 
Isaac A. Stewart 
Lewis H. Tribble 
F. P. Whitehair 
W. Theo Woodward 
NEW SMYRNA: 
Geo. I. Fullerton 
CIRCUIT NO. 8 
GAINESVILLE: 
J. C. Adkins 
E. G. Baxter 
Fred D. Bryant 
Zach Douglas 
Stella B. Fisher 
FE. B. Hampton 
Fred J. Hampton 
C. R. Layton 
A. V. Long 
CIRCUIT NO. 9 
CHIPLEY: 
James N. Daniel 
BONIFAY: 
Clarence C. Sellers 
DAYTONA, FLORIDA: 
T. E. Fitzgerald 
CIRCUIT NO. 10 


-BARTOW: 


William P. Allen 
S. L. Holland 
R. B. Huffaker 
H. K. Olliphant 
H. K. Olliphant, Jr. 
Harry G. Taylor 
G. Edwin Walker 
Chester M. Wiggins 
Bradley C. Wilson 
FROSTPROOF: 
Perry E. Murray 
LAKE WALES: 
Joseph H. Beal 
LAKELAND: 
Ed R. Bentley 
Thomas W. Bryant 
T. H. Burruss 
‘Alva R. Carver 
Ira C. Hopper 
E. M. Knight 
Patrick Mears 
C. V. McClurg 
Richard M. Naylor 
Geo. F. Parker 
J. Hardin Peterson 
Norman §. Stone 
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Bradford Williams 
WINTER HAVEN: 
H. C. Crittenden 
H. L. Jollay 
Harry E. King 
Solon Mitchell 
Don Register 
CIRCUIT NO. 11 
COCONUT GROVE: 
Michael Baum 
MIAMI: 
J. Anon Abbott 
Clyde A. Allen 
H. F. Atkinson 
Edith M. Atkinson 
Samuel J. Barco 
Paul D. Barnes 
Geo. J. Baya 
Clifton D. Benson 
Albert B. Bernstein 
T. J. Blackwell 
Crate D. Bowen 
Reeves Bowen 
H. P. Branning 
E. F. P. Brigham 
C. L. Brown 
W. F. Brown 
Jas. E. Calkins 
Fred W. Cason 
Jas. M. Carson 
Geo. T. Clark 
Philip Clarkson 
Hugh Clinkscales 
B. R. Coleman 
E. C. Collins 
J. V. Dillon 
Thomas J. Ellis 
W. I. Evans 
Herbert U. Feibleman 
W. L. Freeland 
R. Conwell Gay 
Chester Gourley 
K. D. Harris 
Vernon Hawthorne 
Carl T. Hoffman 
Lyle D. Holcomb 
F. M. Hudson 
Richard H. Hunt 
Leland Hyzer 
Harold G. Jones 
Thos. McE. Johnston 
L. S. Julian 
Floyd L. Knight 
R. E. Kunkel 
E. B. Kurtz 


FT. MYERS: 
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Mary A. Leddy 
Paul D. McGarry 
John G. McKay 

M. L. Mershon 
Francis M. Miller 
Charles M. Moon 
Charles A. Morehead 
Millard Patterson 
J. O. Phillips 
Chas. R. Pierce 

P. G. Prevatt 

M. D. Price 

Will H. Price 

E. S. Quick 

L. R. Railey 

W. L. Reed 

D. H. Redfearn 
Bart A. Riley 

S. P. Robineau 

A. J. Rose 

Alfred E. Sapp 

R. E. Sappenfield 
Paul R. Scott 
Robt. L. Shipp 

F. B. Shutts 
Herbert S. Sawyer 
J. P. Simmons 

O. B. Simmons, Jr. 
R. B. Skains 

A. B. Small 

Frank Smathers 
D. L. Southard 

J. Julian Southerland 
John P. Stokes 

E. L. Stapp 

J. C. Sullivan, Jr. 
H. H. Taylor 

Paul C. Taylor 

E. Clyde Vining 
EK. B. Ward 

W. G. Ward 

J. W. Watson, Jr. 
S. D. Weissbuck 
Elmer Wetzel 

J. E. Yonge 

C. C. Youmans 


MIAMI BEACH: 


Edward R. Copeland 
E. L. Lockhart 


Jim L. Clements 
Allen Clements 

J. A. Franklin 

R. A. Henderson, Jr. 


CIRCUIT NO. 12 
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R. E. Kurtz 
George D. Presson 
W. A. Shepard, Jr. 


Allan C. Ramsey 
Maynard Ramsey 


Geo. P. Raney 
Roy D. Stubbs G. P. Raney, Jr., I 
David Elmer Ward ° O. K. Reaves 
PUNTA GORDA: Charles H. Ross 
Thos. W. Butler G. L. Reeves 


W. W. Sinclair 


Harry G. Sabine 
CIRCUIT NO. 13 


Harry N. Sandler 
Robt. W. Shackleford 

Alexander Akerman T. M. Shackleford, Jr. 

Pasco Altman Geo. T. Shannon 

H. P. Baya 


C. N. Smith 
John H. Bonshall John B. Sutton 
Robert Brodie Wm. M. Taliaferro 
William C. Brooker 


C. F. Thompson 
Martin Caraballo 


TAMPA: 


H. C. Tillman 
W. A. Carter R. G. Tittsworth 
A. Pickens Coles A. G. Turner 
B. L. Cooper Marion Wanamaker 
Woods Dargan J. T. Watson 


Paul E. Dixon 


Karl] E. Whitaker 
Miles H. Draper 


Morris E. White 


J. W. Dupree Henry E. Williams 
J. Rex Farrior Martin B. Withers 
Cody Fowler 


R. W. Withers 
Guy B. Zewadski 
CIRCUIT NO. 14 


M. G. Gibbons, Jr. 
Jay C. Hardee 
Hilton S. Hampton 
Julian L. Hazard 
Lewis H. Hill, Jr. 
John R. Himes 


MARIANNA: 
John H. Carter 
John H. Carter, Jr. 
CIRCUIT NO. 15 


W. F. Himes DELRAY BEACH: 
Wm. J. Hunter C. Y. Byrd 
Gates Ivy LAKE WORTH: 

W. H. Jackson Charles D. Gould 
Peyton T. Jordan Henry J. O’Neill 
P. O. Knight 


PALM BEACH: 
WEST PALM BEACH: 
Eugene Baynes 


P. O. Knight, Jr. 
C. W. Lawrence, Jr. 


T. E. Lucas Egbert Beall 

G. E. Mabry C. D. Blackwell 

C. H. Martin J. Stockton Bryan 
Hugh C. MacFarlane Manley P. Caldwell 
K. I. McKay 


M. D. Carmichael 
J. Leo Chapman 
C. E. Chillingworth 


Jas. W. Morris, Jr. 
Charles J. Morrow 


J. B. Norman R. C. Chillingworth 
C. P. Parkhill Elmore Cohen 

L. L. Parks Geo. W. Coleman 
Wm. L. Pencke © W. E. Cook 

N. B. K. Pettingill E. B. Donnel 
Frank Phillips Morey Dunn 


Claibourne M. Phipps 


Robert L. Earnest, Jr. 
Herbert S. Phillips 


Edgar P. Ettenheim 
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O. E. Falks, Jr. 

Joseph D. Farish 

H. C. Fisher 

A. C. Fordham 

Walter W. Foskett 

L. S. Gaulden 

J. D. Gedney 

A. G. Hartridge 

P. N. Hiatt 

Wesley Houser 

Harry A. Johnston 

S. C. Kearly 

A. Melrose Lamar 

H. F. Lilienthal 

Joel W. Massie 

Ernest Metcalf 

Newman P. Miller 

O.S. Miller 

Halsted L. Ritter 

J. W. Salisbury 

A. Charles Thompson 

J. Field Wardlaw 

Frank Wideman 

Jerome EK. Wideman 

Burt Winters 

Marshall B. Wood 

Jos. 8S. L. White 

CIRCUIT NO. 16 

BUSHNELL: 

A. M. Roland 
EUSTIS: 

H. W. Bishop 

EK. H. Wilkerson 
LEESBURG: 

J. B. Gaines 

P. C. Gorman 

Tim M. Sellar 

Malcolm R. Williams 
TAVARES: 

J. W. Hunter 

CIRCUIT NO. 17 

KISSIMMEE: 

Ellis Davis 

Pat Johnston 

Louis O’Bryan 

Murray W. Overstreet 

J. F. Robinson 

Lawrence Rogers 

W. J. Stead 

O. S. Thacker 
ORLANDO: 

Emory Akerman 

C. O. Andrews 

Wm. Beardall 

Lyman M. Beckes 


C. A. Boyer 

Edward S. Bridges 

C. P. Dickinson 

W.N. Ellis 

G. B. Fishback 

G. P. Garrett 

Leroy B. Giles 

Claude L. Gray 

G. Wayne Gray 

J. Thos. Gurney 

H. B. S. Hammond 

Jack Hays 

Robert L. Hodges 

J. Walker Hogan 

Victor H. Hutchins 

Clark W. Jennings 

Giles F. Lewis 

A. J. Lussier 

R. F. Maguire 

Louis C. Massey 

Herschel O. Moats 

J. B. Murrow 

Troy C. Musselwhite 

Allison E. Palmer 

W. A. Pattishall 

W. H. Poe 

Cushman S. Radebaugh 

Frank A. Smith 

John Tilden 

Wilbur L. Tilden 

E. P. Veal 

H. M. Voorhis 

J. H. Wahl 

T. Picton Warlow 

Maxwell W. Wells 

J.R. Wells 

W. K. Whitfield, Jr. 

Robt. L. Williams 

C. Arthur Yergey 
WINTER PARK: 

Eldridge Hart 

Hope Strong 

CIRCUIT NO. 18 


BRADENTON: 


Dewey A. Dye 

N. Dwight Ford 

W. T. Harrison 

G. B. Knowles 

J. B. Singletary 

W. H. Tucker 

CIRCUIT NO. 19 

ARCADIA: 

H. G. Jones 

J. D. Kinsey 

W. E. Leitner 
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Sumter Leitner 
Geo. Leitner 
E. D. Treadwell 
John H. Treadwell 
AVON PARK: 
J. M. Lee 
SEBRING: 
W. J. Barker 
Playford A. Naylor 
WAUCHULA: 
L. Grady Burton 
F. G. Janes 
CIRCUIT NO. 20 
KEY WEST: 
Jefferson B. Brown 
Wm. H. Malone 
CIRCUIT NO. 21 
FT. PIERCE: 
Alto Adams 
Dewey Crawford 
T. B. Ellis, Jr. 
Frederick L. Hemmings 
G. R. Nottingham 
Elwyn Thomas 
STUART: 
Evans Crary 
T. H. Getzen 
A. O. Kanner 
T. T. Oughterson 
E. J. Smith, Jr. 
VERO BEACH: 
C. P. Diamond 
L. M. Merriman 
James T. Vocelle 
George W. Walters 
CIRCUIT NO. 22 
FT. LAUDERDALE: 
Maxwell Baxter 
N. B. Cheaney 
Robt. J. Davis 
Howard Dresbach 
Thos. F’. Fleming 
M. Lewis Hall 
C. A. Hiaasen 
Louis F. Maire 
G. H. Martin 
C. N. McCune 
John E. Morris, Jr. 
Dwight L. Rogers 
Thomas E. Swanson 
George W. Tedder 
Miller Walton 
HOLLYWOOD: 
L. O. Casey 
C. H. Landefeld, Jr. 


W. C. Mather 
CIRCUIT NO. 23 
COCOA: 
John D. Shepard 
Russell Snow 
E. Wright Taylor 
MELBOURNE: 
David Peel 
Clyde G. Trammell 
SANFORD: 
George DeCottes 
Counts Johnson 
George W. Spencer, Jr. 
TITUSVILLE: 
John W. Sisson 
Millard B. Smith . 
CIRCUIT NO. 24 
RROOKSVILLE: 
Hugh Hale 
C. H. Lockhart 
G.C. Martin 
Fred L. Stringer 
James Whitehurst 
John Whitehurst 
INVERNESS: 
E. C. May 
G. W. Scofield 
M. C. Scofield 
CIRCUIT NO. 25 
PALATKA: 
Samuel J. Hilburn 
C. H. Kennerly 
A. H. Odom 
ST. AUGUSTINE: 
John P. Baker 
George W. Bassett, Jr. 
David R. Dunham 
George W. Jackson 
W. A. Macwilliams 
M. L. Stephens 
CIRCUIT NO. 26 
STARKE: 
A. Z. Adkins 
A. S. Crews 
J. L. Frazee 
CIRCUIT NO. 27 
SARASOTA: 
Paul C. Albritton 
Harrison E. Barringer 
F. W. Dart 
J. Velma Keen 
John Fite Robertson 
Paul M. Souder 
Winder Surrency 
Chas. M. Williams 
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Ethel Sims Williams 

J. J. Williams, Jr. 

Henry L. Williford 

OUT-OF-STATE MEMBERS 

Hon. D. U. Fletcher 

Duke University Law Library 

Supreme Court, State of Illinois 
NEW MEMBERS 

Marion B. Knight, Blountstown 

Paul Carter, Marianna 

Lewis Hays, Jr., Marianna 

R. S. Pierce, Jr., Marianna 

Thos. E. Walker, Marianna 

E. C. Welch, Marianna 

C. W. Campbell, Tampa 

John Bell, Tampa 

W. J. Bivens, Tampa 

H. Lane Coachman, Tampa 

James D. Moran, Tampa 

C. Edmund Worth, Tampa 

John F. Burket, Sarasota 

Nathon G. Robertson, Sarasota 


NOTICE—THOSE ENTITLED TO VOTE: The 
above list includes all those members of the Florida 
State Bar Association paid through either 1930, 1931 
or 1932. Of course, only those paid through 1931 will, 
under the Constitution, be entitled to vote at the Holly- 
wood Convention. The list of those eligible to vote 
will be issued daily during the Convention and fur- 
nished to the vice-presidents of the various circuits. 

If you are not paid up through 1931, you may do 
so at the secretary’s desk at the Convention hotel. 

If you observe any errors in the spelling of any 
member’s name or otherwise, the secretary will ap- 
preciate your calling this to his attention. 

ED R. BENTLEY, 
Secretary-Treasurer. 
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APRIL 77H, 8TH AND STH 


Hollywood Beach Hotel. 
LORIDA’S FINEST”’ 
furnishing 


FLORIDA STATE BAR ASSOCIATION 
All of its facilities for a Perfect Convention — 
BUSINESS SESSIONS IN COOL, AIRY OCEAN FRONT ROOMS 


Special American Plan Rate of six dollars per day per person includes everything with “no extras” and 
entitles guests to participate in all recreational and social activities at the hotel: 


WN 


SURF BATHING at its finest direct from guest GOLF tournaments will be better on our beautiful } 
rooms with no annoyance of bath houses and course. 
locker rooms. Beach umbrellas and ome furn- MUSICAL CONCERTS provided by famous or- 
ished. chestra. 
SUN B ATHING—Finest Solaria in Florida atop BRIDGE TOURNAMENTS for the ladies as well | 


the majestic building. Expert attendants. aa the men, Suitable prizes...’ 
NUMEROUS OTHER games and idurdamenté to 
DANCING during dinner and afterwards on en- - be enjoyed including Deck. Tennis, Ping Pong, 


trancing open air deck overlooking the ocean. Shuffleboard, Horse Shoes, et cetera ad-infinitum. 


UNG 


¢ Banquet, Special Luncheons and Tea Dances, all at no additional expense to registered guests of the Hotel. 


= Complimentary Motor Trips through Miami apes Miami, Coconut Grove, Coral ee the anaes 
4 and interesting back country. 


S PLAN TO BRING THE FAMILY—COME EARLY AND STAY AFTERWARDS FOR A REAL & 
_ SPRING aes IN THE HEART OF AMERICA’S RIVIERA. 


PING, 


For Reservations 
address | 
HOLLYWOOD. BY-THE-SEAJN-FLORIDA | 
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HOLLYWOOD BEACH HOTEL 


